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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946, ed. 601 et seq.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricutural Commodities Act, 1980 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). i 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3117) 


J. L. DOYLE v. CHICAGO COMMISSION COMPANY, G. E. MATHEWS 
AND IRA SALOMON. P&S Doc. No. 1973. Decided April 8, 1952. 


Dismissal—Stipulation of Parties 

Where the parties in this reparation proceeding settled all matters in con- 
troversy and agreed to a dismissal of the proceeding, the complaint 
filed herein is, accordingly, dismissed. 

Mr. John J. Toohey, of Chicago, Illinois, for complainant. Mssrs. Turner, 
Hunt & DeBolt, of Chicago, Illinois, for respondents Chicago Commis- 
sion Company and G. E. Mathews. Mr. John M. Kiely, of Chicago, Illi- 
nois, for respondent Ira Salomon. Miss Lotus C. Therkelsen, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). On October 
17, 1951, the complainant filed a formal complaint alleging that 
the respondent, Chicago Commission Company, a market agency 
registered under the Packers and Stockyards Act, was a partner- 
ship consisting of respondents G. E. Mathews and Ira Salomon, 
and that the respondents had refused to pay to the complainant 
after demand by him on July 20, 1951 the sum of $5,956.02 which 
they owed him as a result of a deposit of $1,000 he had made with 
the company about July 1, 1947 as security for purchases of live- 
stock which he cleared through the company, and an accumulation 
of his trading profits in their possession. Answers were subse- 
quently filed on behalf of all respondents denying liability in this 
proceeding. 

Before a hearing date was agreed upon, the attorneys for the 
complainant and the attorneys for G, E. Mathews and Ira Salo- 
mon, in a stipulation filed March 26, 1952, agreed to dismissal of 
this proceeding, since all matters in controversy have been set- 
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tled by the parties. Accordingly, the complaint filed herein is 
dismissed. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3118) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S Doc. 
No. 445. Decided April 10, 1952. 


Continuation of Rates and Charges— 
Extension of Time to File Answer 


Upon agreement of the parties pending action upon respondents’ petition 
for modification, the order of April 10, 1951 is continued in effect to and 
including May 15, 1952 and the time for filing an answer to respondents’ 
petition is extended to and including May 5, 1952. 


Mr. John L. Currin, for Livestock Branch, Production and Marketing Ad- 
. ministration. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
April 10, 1951 (10 A.D. 484) authorizing the currently effective 
rates and charges for a period of one year beginning on April 16, 
1951. ; 

On February 14, 1952, a petition was filed by respondents re- 
questing authority to put into effect certain modifications in the 
currently authorized rates and charges. Notice of this petition 
was published in the Federal Register on March 14, 1952 (17 F.R. 
2232), and all interested persons were afforded an opportunity to 
be heard in the matter. No interested person notified the Hearing 
Clerk of a desire to be heard. 

On April 3, 1952, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed a petition stating 
that it would be impossible for the Livestock Branch to make a 
recommendation concerning respondents’ petition within the time 
allowed by the rules of practice for the filing of an answer because 
of the fact that its study of the reasonableness of the proposed 
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rates and charges had not yet been completed. The Livestock 
Branch requested, therefore, that the order mentioned above be 
extended to and including May 15, 1952, unless modified or further 
extended before that date, and that the time for filing an answer 
by the Livestock Branch to respondents’ petition be extended to 
and including May 5, 1952. 


On April 8, 1952, a letter was filed by respondents stating that 
they do not object to the petition filed by the Livestock Branch on 
April 3, 1952. 


The order dated April 10, 1951 was preceded by a notice of the 
petition therefor published in the Federal Register, and, although 
opportunity was afforded interested persons to be heard, no in- 
terested person notified the Hearing Clerk of a desire to be heard. 
Inasmuch as the petition of the Livestock Branch does not involve 
an increase of rates and charges lawfully prescribed by the Secre- 
tary or new rates and charges for services not heretofore covered 
by order, it is found that further notice and public procedure 
on this order are unnecessary. 


Since the parties are agreed the order of April 10, 1951 is con- 
tinued in effect to and including May 15, 1952, unless modified or 
further extended before the latter date, and the time for filing 
an answer by the Livestock Branch to respondents’ petition is 
extended to and including May 5, 1952. 


The respondents who must comply with this order on its effec- 
tive date wish to continue assessing the current rates and charges 
pending action upon their petition. The Packers and Stockyards 
Act provides that orders of this nature shall not be effective in 
less than five days after their date. Any undue delay in making 
this order effective may have an adverse effect upon the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on April 16, 1952, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 
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(No. 3119) 


In re JAMES F. DAWSON, JR. P&S Doc. No. 1958. Decided April 
15, 1952. 


Suspension of Registration—Cease and Desist— 
Unfair, Unjustly Discriminatory, and Deceptive 
Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duties it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weight and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing 
to keep such accounts, records, and memoranda as fully and correctly 
disclose his business as a dealer at the stockyard, and the respondent 
entered a plea of nolo contendere to the charge contained in the Order 
of Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of his registration, and complainant 
recommended that the order consented to be issued, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in ‘the Findings of Fact, 
and to keep such accounts, records, and memoranda as fully ana cor- 
rectly disclose his business as a dealer at the stockyard, and his regis- 
tration is suspended. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter referred to as 
the act. The order of Inquiry and Notice of Hearing, filed by the 
Director of the Livestock Branch, Production and Marketing | 
Administration on February 14, 1951, alleged that respondent, a 
registered dealer, wilfully violated section 312(a) and 401 of the 
act and section 10 of the Federal Trade Commission Act, which 
section is incorporated in and made a part of the Packers and 
Stockyards Act by section 402 of the latter act. Respondent filed 
an answer to the Order of Inquiry in which he denied the charges 
and requested an oral hearing. Subsequently, on February 21, 
1952, after the complainant had presented its evidence and before 
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respondent had presented its defense, respondent, through his at- 
torney, filed an answer in which he admitted and consented to the 
jurisdiction of the Secretary of Agriculture, entered a plea of 
nolo contendere to the charges contained in the Order of Inquiry, 
and consented to the issuance, without further hearing, of an 
appropriate order, with findings of fact, requiring him to cease and 
desist from the practices complained of in said Order of Inquiry, 
and to keep such accounts, records and memoranda as fully and cor- 
rectly disclose all transactions involved in his business at the 
stockyard, and suspending his registration for a period not to 
exceed 15 months. Respondent, in said amended answer, also 
waived the report of the examiner. Attached to the respondent’s 
amended answer was a document entitled “Memorandum”, in 
which respondent’s attorney argues that a suspension for 15 
months would be excessive. This argument is based chiefly upon 
the contention that the complainant has failed to prove its case. 
Counsel for the respondent feels that for this reason, among 
others, no sanction is called for, and he concludes that “in any 
event the facts do not warrant the severe penalty asked for by 
the complainant and on behalf of the respondent I earnestly re- 
quest that leniency be extended toward him.” 

The Livestock Branch, by its attorney, contends that, since the 
respondent has filed a plea of nolo contendere, there is no basis for 
the argument that the complainant has failed to prove its case. 
Therefore, complainant recommends that an order be issued re- 
quiring respondent to cease and desist from the practices com- 
plained of in said Order of Inquiry, and to keep such accounts, 
records and memoranda as fully and correctly disclose all trans- 
actions involved in his business at the stockyard, and suspending 
his registration for a period of 15 months. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell hogs on his own account and at the 
times of the transactions of said respondent hereinafter referred 
to was so registered. 

3. Respondent, at the stockyard, in the eight transactions listed 
in the Order of Inquiry and at divers other times during the year’ 
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1950, in connection with the sale of hogs by respondent, caused 
various weighmasters, whose duty it was to determine and record — 
on scale tickets the correct weight of livestock weighed on stock- 
yard scales, by reason of cash payments made, or other compensa- 
tion given, by respondent to said weighmasters, to weigh such hogs 
at more than their true weights and to issue scale tickets showing 
weights greater than the true weights of the hogs. Said false and 
incorrect scale tickets were made a part of the accounts, records 
and memoranda of respondent, the stockyard owners and the mar- 
ket agencies through which the hogs were sold. 


4. Respondent, during the year 1950, failed to keep such ac- 
counts, records and memoranda as fully and correctly disclosed all 
transactions involved in his business as a dealer at the stockyard 
in that the accounts, records and memoranda kept by him failed 
to disclose fully and correctly all expenses incurred by respondent 
in connection with his dealer operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, we must 
conclude that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was that 
respondent, when selling hogs, received payment for more weight 
than he delivered. The practice is dishonest and is a flagrant viola- 
tion of the act which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and ‘incorrect entries to be 
made in his own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Finding of Fact 4, we must con- 
clude that respondent wilfully violated section 401 of the act and 
section 10 of the so-called Federal Trade Commission Act. The 
failure to keep accurate records and accounts operates to conceal 
violations of the act and to mislead enforcement officials so that 
the enforcement of the act is seriously hampered and frustrated. 

Respondent’s attorney, in his “Memorandum” has attacked the 
evidence presented by the complainant. The “Memorandum” as- 
serts that the complainant’s documentary evidence is erroneous 
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and that the testimony of the weighmasters is untrue. Conse- 
quently, respondent’s attorney has stated that leniency was war- 
ranted in the instant case. 

This “Memorandum” would appear to be totally inconsistent 


‘with the respondent’s plea of nolo contendere, as such a plea is a 
-declaration that the respondent does not wish to contest the 


charges against him. The respondent cannot refuse to contest the 
charges and at the same time argue that the complainant has not 
proved them. His plea of nolo contendere must be considered as 
though it had been filed prior to any hearing, as it should have 
been. So considered, we do not feel that a discussion of the evi- 
dence is merited. Respondent has consented to the issuance of an 
order requiring him to cease and desist from the practices com- 
plained of, requiring him to keep proper accounts, records and 
memoranda, and suspending his registration for a period of 15 
months. Complainant has recommended that such an order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in 
connection with any matter involving the handling of livestock 
at any posted stockyard; and 


2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of 15 months from the effective date hereof. 


This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 3120) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Doc. No. 383. Decided April 22, 1952. 


Modification of Rates and Charges—Effective 
Date of Order 


Upon petition, answer, and opportunity for members of the public to be 
heard, respondents are authorized to put into effect a new tariff contain- 
ing certain modifications in the current rates and charges and, for 
good cause shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin, for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. W. R. Huitt, of National Stock Yards, Illinois, for 
St. Louis Livestock Exchange. Mr. H. D. Wright, of National Stock 
Yards, Illinois, for Producers Livestock Marketing Association. Mr. 
S. P. Knowles, of National Stock Yards, Illinois, for Farmers Live 
Stock Commission Co. Mr. Thomas S. Lacy, of National Stock Yards, 
Illinois, for Order Buyers. Mr. Bart D. Murphy, of National Stock 
Yards, Illinois, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et segq.). 


The respondents are now operating under an order dated March 
19, 1952, which continued in effect to and including May 12, 1952 
the orders dated April 6, 1951 (10 A.D. 483) and November 28, 
1951 (11 A.D. 185). 


On February 4, 1952, a petition was filed by respondents re- 
questing authority to put into effect a modified schedule of rates 
and charges which was filed with the petition. Notice of this peti- 
tion was published in the Federal Register on February 19, 1952 
(17 F.R. 1523), and all interested persons were afforded an oppor- 
tunity to be heard in the matter. No interested person notified 
the Hearing Clerk of a desire to be heard. 


On April 10, 1952, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed an answer stating 
that, as a result of a detailed study of the reasonableness of the 
proposed rates and charges, it was the opinion of the Branch that 
certain of the increased rates and charges sought by respondents 
could not be justified. The answer stated, however, that the Live- 
stock Branch felt some increases in the currently authorized rates 
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and charges are justified. Accordingly, the Branch recommended 
the issuance of an order authorizing, for a period of six months 
from the effective date of such order, a schedule of rates and 
charges which was set forth in full in the answer. 


On April 16 and 17, 1952, telegrams were filed by respondents 
in which they agreed to the schedule of charges set out in the 
answer of the Livestock Branch for a six-month period. Inasmuch 
as the rates and charges agreed upon by the parties will produce 
aggregate revenues lower than would have been produced by the 
corresponding rates and charges which were published in the 
Federal Register on February 19, 1952, it is found that further 
notice and public procedure on this order are unnecessary. 


Since the parties are agreed, the respondents are authorized to 
file a new tariff embodying the rates and charges set forth in the 
answer of the Livestock Branch filed on April 10, 1952, and, be- 
ginning with the effective date of this order to put such rates and 
charges into effect. This order is subject to the terms and condi- 
tions of the agreement between respondents and officials of the 
Livestock Branch with respect to reports disclosing the results of 
respondents’ operations. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive as soon as possible. All interested persons have been afforded 
an opportunity to be heard in the matter. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making it effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including October 28, 
1952, unless changed by further order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3121) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S Doc. 
No. 445. Decided April 25, 1952. 


Modification of Rates and Charges—Effective 
Date of Order 


Upon petition, answer, and opportunity for members of the public to be 
heard, respondents are authorized to put into effect certain modifica- 
tions in the current schedule of rates and charges and, for good cause 
shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
April 10, 1952 continuing in effect to and including May 15, 1952 


the order of April.10, 1951 (10 A.D. 484), which authorized the 
currently effective rates and charges. 


On February 14, 1952, a petition was filed by respondents re- 
questing authority to put into effect certain modifications in the 
currently authorized rates and charges. Notice of this petition 
was published in the Federal Register on March 14, 1952 (17 F.R. 
2232), and all interested persons were afforded an opportunity 
to be heard in the mater. No interested person notified the Hear- 
ing Clerk of a desire to be heard. 


On April 21, 1952, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed an answer stating 
that, as a result of a detailed study of the reasonableness of the 
proposed rates and charges, it was the opinion of the Branch that 
certain of the increased rates and charges sought by respondents 
could not be justified. The answer stated, however, that the Live- 
stock Branch felt some increases in the currently authorized rates 
and charges are justified. Accordingly, the Branch recommended 
the issuance of an order authorizing respondents to modify their 
current schedule of rates and charges by putting into effect certain 
rates and charges which were set forth in the answer. The answer 
further recommended that the order to be issued authorize re- 
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spondents to assess the current schedule of rates and charges as so 
modified for a period of one year from the effective date of the 
order. The recommendation of the Livestock Branch was made 
upon the condition that the order be made subject to all of the 
applicable terms and conditions of the stipulation which is a part 
of the answer filed by the Branch in this docket on November 29, 
1948, and that in lieu of the semiannual reporting requirement of 
prior orders respondents be required to execute in detail and file 
annually reports of their operations on forms attached to the 
answer filed on April 21, 1952 designated as Forms LS-126 and 
LS-126-1. 

On April 22, 1952, a telegram was filed by respondents concur- 
ring in the modification of rates and charges recommended by 
the Livestock Branch in its answer and agreeing to file the reports 
as recommended therein. 


Inasmuch as the modified rates and charges agreed upon by the 
parties will produce aggregate revenues lower than would have 
been produced by the corresponding rates and charges which were 
published in the Federal Register on March 14, 1952, it is found 
that further notice and public procedure on this order are un- 


necesary. 


Since the parties are agreed, the respondents are authorized to 
modify their current schedule of rates and charges by putting 
into effect the rates and charges set forth in the answer of the 
Livestock Branch filed on April 21, 1952, and to assess the cur- 
rent schedule as so modified during the life of this order. This 
order is subject to all of the applicable terms and conditions of the 
stipulation referred to above. In lieu of the semiannual reports 
previously required herein respondents shall execute in detail and 
file annually reports of their operations on the forms attached to 
the answer filed by the Livestock Branch on April 21, 1952. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive as soon as possible. All interested persons have been afforded 
an opportunity to be heard in the matter. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making it effec- 
tive in less than 30 days. 

This order shall become effective on May 1, 1952 and remain in * 
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effect to and including April 30, 1953, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3122) 


OLSEN AND STRATFORD v. J. R. SALES COMPANY. PACA Doc. No. 
5709. Decided April 8, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and delivered to respondent six lots 
of vegetables and that the latter accepted such produce but failed to pay 
the purchase prices, held, that respondent’s failure to file an answer to 
the complaint constitutes an admission of the facts alleged therein and 
a waiver of oral hearing, and that its failure to pay the purchase prices 
promptly is a violation of the act for which reparation should be awarded 
complainant. 


Messrs. Olsen & Stratford, of Ogden, Utah, complainant, pro se. Mr. Fred- 
erick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Comodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 20, 1951. Formal complaint 
was filed January 25, 1952. Complainant seeks an award of rep- 
aration in the amount of the purchase prices of six lots of onions 
and potatoes sold and delivered to respondent. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 18, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on February 19, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Car] Olsen and 
George Stratford doing business as Olsen and Stratford, whose 
address is 130 24th Street, Ogden, Utah. 


2. Respondent is an individual, Jack Ruben, doing business as 
J. R. Sales Company, whose address is Phoenix, Arizona. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 

3. In the course of interstate commerce, complainant sold to 
respondent the following six lots of vegetables. 


(a) On December 18, 1950, 300 sacks of Idaho Russet potatoes, 
U. S. No. 1 grade, Size A, washed, at $1.50 per sack f.o.b., making 
a total of $450; 


(b) On December 28, 1950, 300 sacks of Russet potatoes, U. S. 
No. 1 grade, Size A, washed, at $1.55 per sack f.o.b., making a 
total of $465; 

(c) On January 10, 1951, 600 sacks of yellow onions, U. S. No. 
1 grade, size 2 to 3 inches, at 70 cents per sack f.o.b., making a 
total of $420; 

(d) Onor about January 16, 1951, 600 sacks of yellow onions, 
U. S. No. 1 grade, size 2 to 3 inches, at 70 cents per sack f.o.b., 
making a total of $420; 

(e) On January 30, 1951, 600 sacks of onions, U. S. No. 1 
grade, size 2 to 3 inches, at 70 cents per sack f.0.b., making a total 
of $420; and 

(f) On February 28, 1951, 600 sacks of onions, U. S. No. 1 
grade, size 2 to 3 inches, at $1.15 per sack f.o.b., making a total 
of $690. 

4. Six lots of vegetables meeting the specifications of the fore- 
going contracts were delivered to respondent at Ogden, Utah. 
These lots were shipped in trucks hired by respondent from Ogden 
to Phoenix, Arizona. Upon arrival respondent accepted the vege- 
tables and made no complaint with respect thereto. 


5. The total purchase price of the six lots of vegetables is 
$2,865. Respondent has not paid to complainant any part of this 
amount. 28 Z er 

6. Informal complaint was filed June 20, 1951, which was 
within nine months after the several causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

It appears from the report of investigation that an investigator 
of the Regulatory Division discussed the complaint with respond- 
ent. At that time, respondent acknowledged his indebtedness to 
complainant, but stated that he was unable to pay because of 
financial difficulties. 

Respondent’s failure to pay promptly the prices for the six lots 
of vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $2,865, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,865, with interest thereon 
at the rate of 5 percent per annum from March 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3123) 


PACA Doc. No. 5509. Decided April 8, 1952. 


Dismissal—Principal and Agent—General Rule as to 
Agent’s Duty to Follow Instructions—Negligence of 
Broker—Evidence—Failure to Sustain Burden 

of Proof 


Where complainant in an action for damages against its agent, who acted 
as a buying broker, alleged negligence on the part of the agent for 
failure to use ordinary and reasonable care, skill, and diligence in the 
performance of its duties, it is held, that as a general rule, an agent 
owes his principal a duty to adhere faithfully to all instructions given 
him by the principal, and a failure or neglect to do so will make the 
agent liable for any loss or damage which may result therefrom; but 
since the record fails to disclose evidence from which it can be deter- 
mined exactly what the agent’s duties were in this case, it is concluded, 
that complainant has failed to sustain the burden of proof resting 
upon it to show negligence of the agent and, therefore, the complaint 
should be dismissed. 
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Principal and Agent—Basis for Recovery Due to 
False and Misleading Statements of Agent 


Where complainant sued its buying broker for damages sustained in a let- 
tuce transaction handled by the broker, alleging that complainant was 
damaged by false and misleading statements contained in the confirm- 
ing telegram sent by the broker to complainant the day following the 
purchase of the lettuce, but the record shows that complainant did not 
rely upon the false and misleading statements, it is held, that in order 
for complainant to prevail on the basis of false and misleading state- 
ments, it must be shown that the broker by representations and/or 
description of the lettuce induced complainant to make the purchase or 
that the latter relied upon such representations in deciding to buy the 
lettuce or took some other action to its damage based upon the broker’s 
report, and that since there is no evidence in the record to show this 
was the case, complainant is not entitled to an award of reparation. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent 
pro se, Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a proceeding for the recovery of reparation under the 


Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.), instituted by the purchaser of two cars of 
lettuce against the broker, who acted as complainant’s buying 
agent. The formal complaint was filed on October 27, 1950, in 
which complainant alleges failure on the part of respondent prop- 
erly to perform its duty as complainant’s broker and agent in 
connection with the purchase of the lettuce in April 1949. Com- 
plainant also alleges that respondent made false and misleading 
statements pertaining to the lettuce. 

Copies of the formal complaint and the report of investigation 
made by the Regulatory Division, Fruit and Vegetable Branch, 
were served upon respondent by registered mail on March 27, 
1951. A copy of the investigation report was served in like manner 
upon attorneys for the complainant on March 22, 1951. Respond- 
ent filed an answer to the complaint on April 11, 1951, generally 
denying liability and waiving an oral hearing. 

As provided by the rules of practice in cases where oral hearing 
is waived, the issues are determined under the shortened method 
of procedure. Complainant filed an opening statement of facts, 
with 36 exhibits attached, which was served upon respondent who 
filed a brief answering statement on August 21, 1951, incorporat- 
ing the answer to the complaint with attached exhibit as a part 
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thereof. On September 18, 1951, complainant filed a statement in 
reply, with a brief in —ee of Pe ote. ee 


FINDINGS OF FACT 
1. Complainant, * * *, is.a corporation, whose address 
is * * * J 
2. Respondent is a partnership composed of * * * and 
* * * , doing business as the * * * , whose address is Post 
Office Box * * * . At the time of this transaction, respondent 
was duly licensed under the act. 


3. On or about April 25, 1949, respondent’s * *.* inspec- 
ted certain lettuce at the packing shed of * * ©* , Arizona, 
packers for * * *, and thereafter engaged in a telephone 
conversation with complainant at * *  * , Missouri, during 
which complainant authorized the said * * * to purchase for 
it four cars of lettuce. 


4. On April 25, 1949, in the course of interstate commerce, re- 
spondent purchased for complainant four cars of lettuce. Two of 
these cars of lettuce, which were purchased from * * * , Ari- 
zona, and which are the subject matter of this controversy, were 
contained in cars PFE 40186 and PFE 76267. Car PFE 40186 
contained 153 crates of Size 4 and 159 crates of Size 5, or a total 
of 312 crates, and car PFE 76267 contained 312 crates of Size 4, 
Mahogany brand, icepack lettuce, at $3.50 per crate, f.o.b. * * *, 
Arizona, acceptance final, plus $60 per car for top ice, for a total 
price of $1,152 for each car, or a grand total of $2,304. 


5. On April 25, 1949, respondent-broker confirmed the pur- 
chase of the lettuce in cars PFE 40186 and PFE 76267, along 
with the two other cars purchased at the same time, but not here 
in controversy. The confirming telegram directed to complainant, 
reads as follows: 


“SINGH AND WOOD FARMS, * *.* TODAY YOUR- 
SELVES ESPEE ROCK ISLAND. MOPAC INICE PFE 
61773 MANIFEST FOURS 312 SAGUARO BRAND LET- 
TUCE 80% USONE COST 3.25 PLUS 60.00 ICE. SHIPPER 
DRAFTING. * * * , TODAY SANTAFE MOPAC INICE 
SFRD 36423 MANIFEST 143 FOURS 175 FIVES GLEN- 
ZONA BRAND LETTUCE 80% USONE STDPK COST 3.25 
PLUS 60.00 ICE. AIRCK DIRECT SHIPPER. * * * 

TODAY ESPEE ROCK ISLAND MOPAC INICE PFE 
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76267 MANIFEST 312 FOURS AND PFE 40186 MANI- 
FEST 153 FOURS 159 FIVES MAHOGANY BRAND LET- 
TUCE COST 3.50 PLUS 60.00 ICE, AIRCK DIRECT SHIP- 
PER. MAHOGANY LETTUCE NOT FEDERALLY IN- 
SPECTED HOWEVER BELIEVE LITTLE BETTER 
QUALITY THAN EITHER SAGUARO GLENZONA TO- 
DAY. ESTIMATED PHOENIX LETTUCE 235 MARKET 
STONGER FOURS FIVES MOSTLY 3.50 FEW 3.75 4.00 
SOME POORER LOWS 3.00 DEMAND VERY GOOD FOR 
BEST FAIR OTHERS. TEMPERATURE 97 WEATHER 
HOT SULTRY. GENERAL QUALITY DETERIORATING 
RAPIDLY.” 


6. The two cars of lettuce were federally inspected at shipping 
point on the date of shipment, the reports of which show the fol- 
lowing with respect to quality, condition, and grade: 

PFE 40186: “Lettuce fresh, crisp and fairly well trimmed, 
most heads being closely trimmed. Wrapper leaves green or 
light green color. Heads free from defects average 36% hard 
and 3% firm. Defects 42% to 73%, averaging approximately 
61%, consisting mostly of tipburn or burst, and including 
5% to 138% Slimy Decay affecting compact portion of heads, 
averaging 7% for carload. 

“Fails to grade U. S. No. 1 account of defects noted above. 
U. S. Standard Pack.” 

PFE 76267: “Lettuce fresh, crisp and fairly well trimmed, 
most heads being closely trimmed. Wrapper leaves green or 
light green color. Heads free from defects average 43% hard 
and 4% firm. Defects 23% to 75%, averaging approximately 
53%, consisting mostly of tipburn or burst, and including 
260 to 10% Slimy Decay affecting compact portion of heads, 
averaging 6% for carload. 

“Fails to grade U. S. No. 1 account of defects noted above.” 


7. Cars PFE 40186 and PFE 76267 containing the lettuce 
heretofore described were shipped on April 25, 1949, from 
* * * | Arizona, to complainant at * * * , Missouri, and in- 
voices showing terms of the contract of purchase and sale, includ- 
ing the term “FOB Arizona Acceptance as final,” were forwarded 
to complainant by the shipper in accordance with instructions of 
respondent-broker. 


8. Upon receipt of the invoices and prior to arrival of the let- 
tuce at * * *.; complainant wired the shipper and respondent- * 
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broker herein, stating that the lettuce was not purchased “shipping 
point acceptance final” and that complainant would not accept it 
on that basis, but would take the shipments on “regular terms” 
if the lettuce met requirements. Complainant also advised the ship- 
per in this wire that complainant had received information con- 
cerning Government inspection and that complainant was not 
accepting the cars of lettuce due to excessive slime and instructed 
the shipper to make other disposition. The shipper promptly noti- 
fied complainant that the latter’s agent, the broker, had inspected 
and accepted the lettuce for complainant’s account,“ * * *, 


Arizona, final.” 


9. Upon arrival of the two cars of lettuce at * * * , com- 
plainant wired the shipper as follows: 


“REGARDING THE CONTROVERSY PFE 40186 AND 
PFE 76267 WE MAKING DISPOSITION THESE TWO 
CARS TO BEST ADVANTAGE, HOWEVER WE NOT AD- 
MITTING GRAYS AUTHORITY TO PURCHASE CARS 
FOB ACCEPTANCE FINAL, WILL TENDER YOU NET 
PROCEEDS” 


Respondent-broker was also informed by complainant in writing 
that the lettuce was not in accordance with his wired confirmation. 


10. Complainant disposed of the lettuce in cars PFE 40186 
and PFE 76267 to the best advantage and rendered an accounting 
to the shipper. The net proceeds received from the sale of the 
lettuce amounted to $776.57. Complainant remitted to the shipper 
the sum of $584.77, deducting $191.80 as selling charges or com- 
mission. The shipper accepted the amount tendered without preju- 
dice to its rights and thereafter filed a complaint with the Depart- 
ment, claiming reparation for the balance of the original purchase 
price for the two cars of lettuce. This proceeding was settled be- 
tween the parties through payment to the shipper by complainant 
of the sum of $950. Upon authorization by the shipper, the com- 
plaint against the complainant herein was then dismissed by the 
Department. 


11. An informal complaint was filed on September 29, 1949, 
which was within 9 months from the time the alleged cause of 
action herein accrued. 


CONCLUSIONS 


Complainant predicates its case upon two alleged bases for re- 
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covery. In his brief, counsel for complainant places considerable 
emphasis upon respondent’s confirming telegram, set out here in 
Finding of Fact 5. It is contended that the telegram contains false 
and misleading statements which caused complainant to suffer 
damages. When the telegram was sent by * * * to complainant, 
* * * had already purchased and accepted the lettuce for com- 
plainant’s account. It is true that respondent falsely reported to 
complainant in the confirming telegram that the lettuce had not 
been federally inspected and * * * told complainant in the 
telegram that he believed the lettuce to be a little better quality 
than two other cars purchased that day which graded 80 percent 
U. S. No. 1. Complainant, however, did not rely upon these state- 
ments. Counsel states in his brief that, ‘immediately upon receipt 
of this telegraphic confirmation by complainant on April 26, 1949, 
inquiry was made of the U. S. Department of Agriculture who 
informed complainant on April 28, 1949 advising complainant to 
the effect that PFE 40186 graded approximately 39% U.S. 1 and 
showing 7% slimy decay and PFE 76267 averaged approximately 
47% U.S. 1 and showing 6% slimy decay.” It is clear that com- 
plainant took no action, such as reselling the lettuce based on the 
description and statements contained in the confirming wire, 
which resulted in damages to complainant. 

If complainant is to prevail on the basis of false and misleading 
statements on the part of its broker, it must be shown that the 
broker by its representations and/or description of the lettuce 
induced complainant to make the purchase or that complainant 
relied upon such representations in deciding to buy the lettuce, or 
took some other action to complainant’s damage, based upon the 
broker’s reports. There is no evidence whatsoever in the record to 
show that this was the case. It follows that complainant cannot 
be awarded reparation in this case on the basis of respondent’s 
false and misleading statements, 

Secondly, counsel contends that complainant was damaged by 
reason of negligence on the part of respondent in that respondent 
failed to use ordinary and reasonable care, skill, and diligence in 
the performance of its duties as a broker. In order to determine 
whether an agent was negligent in the performance of his duties 
on behalf of the princpal, it is, of course, necesary to know what 
those duties were. It is a general rule that an agent owes his 
principal a duty to adhere faithfully to all instructions given him 
by the principal, and a failure or neglect to do so will serve to 
make the agent liable for any loss or damage which may result . 
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therefrom. In order to support a finding of negligence against the 
respondent in this case, it is essential to determine what respond- 
ent’s instruction were with respect to the lettuce to be purchased. 
The record is strangely lacking in evidence on this point. In the 
opening statement of facts, complainant’s president, * * * 

states that on April 25, 1949, he instructed * * * to purchase 
a number of cars of lettuce for complainant’s account and “that 
no mention was made or authority given to respondent to make 
any purchases other than on the usual regular terms of purchase 
as in the previous purchases.” Nowhere in the record does it 
appear what instructions were given respondent for “the previous 
purchases” or the extent of respondent’s authority in making pre- 
vious purchases. The only other reference in the record regarding 
respondent’s instructions is contained in a copy of a letter ad- 
dressed to respondent on November 3, 1949, from the Department, 
in which respondent was asked the question, ‘‘Were you instructed 
by the respondent (complainant in this case) to purchase only on 
the basis of a definite warranty as to quality or were you to make 
your purchases on the basis of and in reliance solely on your own 
inspection?” Respondent’s answer to that question, appearing in 
a letter to the Department on November 7, 1948, was, “Inasmuch 
as the general quality of * * * lettuce was deteriorating rap- 
idly at that time, we presume * * * gave us these orders so 
that the lettuce could be personally inspected. We were not in+ 
structed as to any definite grade or warranty as to quality.” The 
record indicates that the parties engaged in a long distance tele- 
phone conversation on the same day the lettuce was purchased, 
but not one iota of evidence appears in the record concerning 
what was said during that conversation. Presumably, they talked 
about lettuce. However, without some evidence upon which to base 
a conclusion, it is impossible to say that complainant gave re- 
spondent specific instructions with respect to the lettuce to be pur- 
chased, or that respondent violated or failed to carry out definite 
and specific instructions received from its principal. In view of the 
amazing lack of evidence on this point, it is equally impossible to 
find that respondent was acting under general authority from 
complainant, the principal, where he was under a duty to exer- 
cise ordinary and reasonable care, skill, and diligence in the per- 
formance of his duties as agent, and that he negligently failed to 
do so to the principal’s damage. It has been universally held that 
the burden of proof rests upon the principal to establish negli- 
gence on the part of the agent. Benton v. Roberts, 176 S.E. 804. 
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It is concluded that complainant has failed to sustain the burden 
of proof in this case. 

The cases cited by counsel for complainant to support its con- 
tention that respondent negligently failed to perform its duties 
as complainant’s agent do not appear to be in point, as most of 
the cases are instances where the agent was suing the principal 
for brokerage fees, and one was a case of the principal denying 
the agency relationship. The general principles of law quoted in 
the cases cited are not disputed, but we fail to see their applicabil- 
ity in this case. 

Respondent filed a brief answer and failed to make a frank 
statement of facts in support of its position. Respondent’s atti- 
tude toward the complaint has been one of indifference, which 
places respondent in a very poor light, to say the least. The record 
is replete with conflicting statements by respondent’s * * * in 
connection with the lettuce deal and several statements by * * * 
show that false and misleading statements were made to com- 
plainant. However, such attitude and statements on the part of 
* * * do not constitute proof of negligence in the performance 
of the agent’s duties to its principal. 

It must be concluded that the complaint should be dismissed. 
























ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties. 









(No. 3124) 


PHIL PECK COMPANY, INC. v. BUSTER J. SCOFERO. PACA Doc. No. 
5713. Decided April 8, 1952. 







Failure to Pay Purchase Price—Default 






Where it is alleged that complainant sold and delivered to respondent 141 
boxes of tangerines meeting contract requirements, and that the tan- 
gerines were received and accepted by respondent but no part of the 
purchase price has been paid, and where respondent failed to file an 
answer to the complaint, held, that respondent’s failure to answer con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, and his failure to pay promptly the full purchase price 
is a violation of section 2 of the act for which reparation should be 
awarded complainant. 












872 PERISHABLE AGRI. COMMODITIES ACT, 1980 
Cite as 11 A.D. 871 


Mr. Arthur Slavin, of New York, New York, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
In a formal complaint filed on July 25, 1951, it is alleged that 
complainant sold and delivered 141 boxes of tangerines to respond- 
ent, and that respondent accepted this produce but has failed to 
pay the purchase price thereof. 

A eopy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on November 8, 1951. A copy of the 
report of investigation and a copy of the formal complaint were 
sent by registered mail, special delivery, to respondent. The com- 
munication, however, was returned by the Post Office marked 
“unclaimed.” On January 24, 1952, copies of the formal com- 
plaint and of the report of investigation were sent by regular mail 
to respondent’s last known address in conformity with section 
47.4 of the rules of practice. At the time of service of the docu- 
ments upon respondent, as outlined above, respondent was notified 
in writing that an answer to the complaint should be filed by him 
within 20 days thereafter, and that failure to file an answer would 
constitute a waiver of oral hearing and an admission of the allega- 
tions of the complaint. Notwithstanding such notice, respondent 
failed to file an answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Phil Peck Company, Inc., is a corporation 
whose post office address is 349 Washington Street, New York 13, 
New York. 

2. Respondent is an individual, Buster J. Scofero, whose last 
known post office address is 10 Bedford Street, Rochester, New 
York. At the time of the transaction involved herein, respondent 
was not licensed, but was subject to license under the act. Respond- 
ent subsequently obtained a license and paid arrearage for the 
period in which this transaction tok place. 


8. On or about January 5, 1950, in the course of interstate 
commerce, the parties entered into an agreement for the sale by 
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complainant to respondent of 141 boxes of tangerines at an agreed 
price of $1.50 per box, plus an agreed terminal charge of 6¢ 
per box, for a total purchase price of $219.96. On the date of sale 
the commodity was inspected at complainant’s place of business 
by respondent and was delivered to and accepted by respondent. 


4, Although requested to do so, respondent has failed and re- 
fused to pay the purchase price, or any part thereof. 


5. An informal complaint was filed on March 23, 1950, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint, as provided by the rules of practice (7 CFR 47.8(c)). 


The record shows that the parties entered into an agreement 
for the sale by complainant to respondent of 141 boxes of tange- 
rines and that respondent inspected and accepted the tangerines 
delivered to it by complainant pursuant to the contract. No part 
of the purchase price has been paid. Respondent’s failure to pay 
promptly the full purchase price is a violation of section 2 of the 
act, for which reparation in the amount of $219.96, plus interest, 
should be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $219.96, plus interest thereon at the 
rate of 5 percent per annum from February 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3125) 


MANNY COHEN COMPANY v. FELIX RHYMES, INC. PACA Doc. No. 
5319. Decided April 9, 1952. 


Stay Order—Prior Order Stayed Pending Filing 
of Petition for Reconsideration 


Where complainant has requested an extension of time within which to file 
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a petition for reconsideration, the request is granted and the proceeding 
stayed pending the issuance of another order. 


Mr. David Siskind, of New York, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), order was issued 
on March 24, 1952, awarding reparation to complainant against 
respondent. 

Counsel for complainant has requested an extension of time to 
April 17, 1952, within which to file a petition for reconsideration. 
Counsel’s request is hereby granted and the order of March 24, 
1952, in this proceeding is hereby stayed, pending the issuance 
of another order. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 3126) 


COLORADO PorTATo GROWERS EXCHANGE v. N.S. BONDS. PACA Doc. 
No. 5680. Decided April 15, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered a truckload of 
potatoes to respondent, that the potatoes met contract requirements 
and were accepted by the latter without complaint, and that respondent 
has failed to pay the purchase price thereof, and where respondent 
failed to file an answer to the complaint, held, respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint, 
and his failure to pay the purchase price is in violation of section 2 
of the act for which reparation, with interest, should be awarded 
complainant. 


Colorado Potato Growers Exchange, of Denver, Colorado, complainant, pro 
se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
In a formal complaint filed on December 3, 1951, it is alleged that 
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complainant sold and delivered to respondent a truckload of pota- 
toes which met the requirements of the contract of sale entered 
into between the parties, and that respondent received and ac- 
cepted the potatoes but has failed to pay the purchase price 
therefor. 


A copy of the recent report of investigation prepared by the 
Regulatory Division, Fruit and Vegetable Branch, was served by 
registered mail upon complainant on December 10, 1951. A copy 
of the formal complaint, together with a copy of the report of 
investigation, was served by registered mail upon respondent on 
December 31, 1951. At the time of service of the formal complaint 
upon him, respondent was notified in writing that an answer 
thereto should be filed within 20 days thereafter, and that failure 
to file such answer would constitute an admission of the facts 
alleged in the complaint, as provided by section 47.8(c) of the 
rules of practice. Notwithstanding such notice, respondent failed 
to file an answer. The issuance of an order is therefore authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant,’ Colorado Potato Growers Exchange, is a cor- 
poration whose post office address is 601 Cooper Building, Denver, 
2, Colorado. 


2. Respondent is an individual, N. S. Bonds, whose post office 
address is 1811 Grace Street, Wichita Falls, Texas. At the time of 
the transaction involved herein respondent was licensed under 
the act. 


8. On or about January 6, 1951, in the course of interstate 
commerce, the parties entered into an agreement for the sale by 
complainant to respondent of a truckload of potatoes, as described 
immediately below and at the prices indicated, f.o.b. Monte Vista, 
Colorado, for transportation to respondent’s place of business: 


100# Sacks Price 
75 Russets U. S. 1 $1.95 cwt. $146.25 
112 McClures U. S. 1 2.35. 240.80 
18 McClures U. S. 1, Waxed 225 ” 29.25 





$416.30 


4. On or about January 6, 1951, the truckload of potatoes 
which was the subject of the sale described in Finding 3 above 
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was accorded a federal inspection. As evidenced by Truck Lot In- 
spection Certificate 244172, the potatoes graded U. S. No. 1. 

5. On or about January 6, 1951, potatoes meeting the descrip- 
tion set forth in Finding 3 hereof were delivered by complainant 
to respondent’s truck driver. The potatoes were received by re- 
spondent without complaint. 

6. Although requested to do so, respondent, has failed and re- 
fused to pay the purchase price of the potatoes delivered by com- 
plainant, or any part thereof. 

7. The informal complaint was filed on September 26, 1951, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint, as pro- 
vided by the rules of practice (7 CFR 47.8(c)). 

The record discloses that on or about January 6, 1951, complain- 
ant sold and delivered a truckload of potatoes to respondent. As 
evidenced by a certificate of federal inspection, these potatoes met 
contract requirements. The potatoes were received and accepted 
by respondent -without complaint, but no part of the purchase 
price has been paid. Respondent’s failure to make full payment 
promptly in connection with this shipment is a violation of section 
2 of the act. Reparation in the amount of $416.30, plus interest, 
should be awarded complainant, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $416.30, plus interest thereon at the 
rate of 5 percent per annum from February 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3127) 


JOHN C, LESTER COMPANY v. VICTORY DISTRIBUTING COMPANY, 
INC., and/or STEEL CITY FRUIT COMPANY, INC. PACA Doc. No. 
5445. Decided April 15, 1952. 


Failure to Pay Balance of Purchase Price—Default 
Where complainant sold and delivered a carload of cauliflower to an agent 
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who was acting for an undisclosed principal, the commodity was accepted 
and resold by the undisclosed principal, the proceeds of resale were 
remitted to the complainant, and the evidence shows that the cauliflower 
failed to meet contract requirements, it is held, that the complainant 
breached its contract, that since the undisclosed principal accepted the 
produce he thereby became liable for the full purchase price less damages 
sustained as a result of the complainant’s breach, and that since the 
evidence fails to show that the undisclosed principal sustained any 
damages as a result of the breach, the complainant is entitled to an 
award of reparation against both respondents for the balance of the 
purchase price. 


Principal and Agent—Liability of Undisclosed 
Principal on Contracts Made by Authorized Agent 
An undisclosed principal is bound by contracts made on his account by an 
agent acting within his authority. 


Principal and Agent—Agent of Undisclosed Principal 
Party to Contract 


An agent purporting to act upon his own account but in fact making a con- 
tract on account of an undisclosed principal is a party to the contract. 


Principal and Agent—Liability of Undisclosed 
Principal to Third Party 
If an agent makes a contract in his own name while acting on behalf of an 
undisclosed principal, the third party upon discovering the name of the 
principal may hold him liable under the contract. 


Practice and Procedure—Joinder of Principal 
and Agent Permissible 
Joinder of principal and agent in proceedings under Perishable Agricul- 
tural Commodities Act, 1930 is permissible. 


Shipping Point Certification Superseded by 
Appeal Inspection 
Where a shipping point inspection certificate is reversed as to grade upon 
an appeal inspection, and the cauliflower was certified as failing to 
grade U. S. No. 1, the appeal inspection supersedes the shipping point 
certification and it is clearly established that the cauliflower did not, in 
fact, grade U. S. No. 1 at shipping point. 


Notice of Rejection, What Constitutes 


“Notice of rejection must be in clear and unmistakable terms. Mere com- 
plaint regarding shipment cannot be considered as a notice of rejection.” 


Effect of Acceptance 
Where a purchaser accepts the goods, he thereby becomes liable for the. 





878 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 376 


full purchase price, less any damages sustaind as a result of the seller’s 
breach. 


Measure of Damages for Breach of Warranty 


Where the purchaser accepts the goods, the proper measure of damages for 
the seller’s breach of warranty is the difference between the value of 
the commodity at the time of delivery and the value it would have had 
if it had met contract requirements. 


Remedy—Election of Party to be Held Liable 


Where complainant-seller has joined both the undisclosed purchaser and the 
purchaser’s agent as respondents, it is not mandatory that complainant 
make an election as to which respondent it desires to hold liable prior 
to a decision as to the rights and liabilities of the respective parties, 
but the failure of respondents to make an election at any stage of this 
proceeding constitutes a waiver of the remedy, and the order should be 
issued against both respondents. 


. R. W. Gudgeon, of Chicago, Illinois, for complainant.Victory Distribut- 
ing Co., Inc., of Chicago, Illinois, respondent, pro se. Messrs. Miller & 
Miller, of Pittsburgh, Pennsylvania, for respondent, Steel City Fruit 
Company, Inc. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
A formal complaint was filed on September 15, 1950, in which it is 
alleged that complainant, John C. Lester Company (hereinafter 
referred to as Lester), sold and diverted to respondent Victory 
Distributing Company, Inc. (hereinafter referred to as Victory), 
one carload of American Beauty brand cauliflower on an f.o.b. 
basis, described as U.S. No. 1 grade at shipping point. Complain- 
ant further alleges on information and belief that Victory there- 
after consigned and diverted the shipment to respondent Steel 
City Fruit Company, Inc. (hereinafter referred to as Steel City) ; 
that upon arrival at destination the shipment was given an appeal 
inspection; and that the shipping point inspection certification 
was reversed. Subsequently, the cauliflower was resold by Steel 
City and the proceeds of sale remitted to Victory, which in turn 
transmitted the proceeds to complainant. Complainant further 
alleges that neither Victory nor Steel City had been authorized to 
handle the shipment on a brokerage basis for complainant or on a 
consignment basis, and complainant seeks to recover the differ- 
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ence between the invoice price and the net proceeds of the resale 
transmitted to it. 


A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on October 16, 1950. Copies of the 
formal complaint and of the report of investigation were served 
by registered mail upon Victory on October 14, 1950, and upon 
Steel City on October 13, 1950. 


Respondent Victory filed an answer to the formal complaint 
admitting most of complainant’s allegation’s but alleging in de- 
fense that Victory purchased the shipment in controversy as agent 
for respondent Steel City. Victory denied authorizing Steel City 
to sell the shipment for anyone’s account. In response to the com- 
plaint, Steel City filed a motion and request as to this respondent. 
Steel City’s grounds for dismissal are to the effect that the facts 
appearing on the face of the complaint show a sale between com- 
plainant and Victory, that consequently no privity of contract 
exists between complainant and Steel City, and that Steel City 
therefore is illegally and wrongfully named as an alternate re- 
spondent in the proceeding. 


Since the amount involved is less than $500, the proceeding is 
conducted in accordance with the shortened method of procedure 
provided by the rules of practice. Pursuant to notice, complainant 
filed an opening statement of facts. Victory filed an answering 
statement as provided by the rules of practice; and a “reply” 
filed by Steel City was accepted as Steel City’s answering state- 
ment of facts. In its answering statement Steel City renewed its 
motion to dismiss. Thereafter, in lieu of complainant’s statement 
in reply, complainant filed a brief. This was accepted and filed as 
complainant’s statement in reply. Normally, the submission of 
such reply would conclude the submission of evidence in a short- 
ened procedure case under the act. However, Steel City thereafter 
filed a “Statement in Reply to Victory Distributing Company’s 
Answering Statement of Facts,” wherein Steel City denied that 
Victory purchased the cauliflower in controversy as agent for 
Steel City, and alleged instead that the transaction between the 
two respondents constituted an outright sale by Victory to Steel 
City. This submission by Steel City was treated as a supplement 
to its answering statement, and served upon Lester and Victory. 
Victory was given an opportunity to respond thereto, whereupon 
Victory filed a brief setting forth further details as to the agency . 
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relationship alleged by it. This brief was served upon complain- 
ant and Steel City. Finally, complainant was given an opportunity 
to respond to the additional submissions filed by respondents and 
was notified that, should it wish to do so, it might supplement 
complainant’s statement in reply. Complainant thereafter ad- 
dressed a letter to the Department reiterating its previous posi- 
tion and pointing out that the statements made by it and by 
respondent Lester were in accord. This completed the submission 
of evidence herein. 


FINDINGS OF FACT 


1. Complainant, John C. Lester Company, is a partnership 
composed of John C. Lester and Christian E. Lipke, whose post 
office address is 216 South Water Market, Chicago 8, Illinois. 


2. Respondent, Victory Distributing Company, Inc., is a cor+ 
poration whose post office address is 216 South Water Market, 
Chicago 8, Illinois. At the time of the transaction involved herein 
this respondent was licensed under the act. 


3. Respondent, Steel City Fruit Company, Inc., is a corpora- 


tion whose post office address is 315 Fruit Exchange Building, 21st 
Street and Penn Avenue, Pittsburgh 22, Pennsylvania. At the 
time of the transaction involved herein this respondent was li- 
censed under the act. 


4. On or about April 1, 1950, in the course of interstate com- 
merce, Steel City instructed Victory to purchase for Steel City 
the cauliflower contained in car PFE 95602. Pursuant to Steel 
City’s instructions, and in the course of interstate commerce, Vic- 
tory entered into an agreement with Lester for the sale by Lester 
of one carload of American Beauty brand cauliflower, containing 
83 crates of 11’s and 417 crates of 12’s (totaling 500 crates), U.S. - 
No. 1 at shipping point, at an agreed price of $1.35 per crate f.o.b. 
shipping point in California, plus $60 topice (a total purchase 
price of $735), plus all retopice in transit. The cauliflower which 
was the subject of the sale was contained in car PFE 95602, which 
had been shipped from Santa Maria, California, and on the date 
of sale was rolling or was on track at Silvis, Illinois. 


5. At the time of sale Lester was unaware that Victory was 
purchasing the cauliflower in question upon instructions from 
Steel City, and Lester invoiced Victory for the produce. On or 
about 11:35 a.m., Saturday, April 1, 1950, complainant placed a 
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diversion order with the carrier diverting the shipment to Vic 
tory at Silvis, Illinois, the car having been billed to complainant 
at that city. On or about Monday, April 3, 1950, Victory diverted 
the shipment to Steel City at Pittsburgh, Pennsylvania, where 
the shipment arrived at 12:50 a.m., Wednesday, April 5, 1950. 


6. As shown by U.S.D.A.-State of California Inspection Cer- 
tificate B-130154, dated March 25, 1950, the cauliflower in car 
PFE 95602 at Lodi, California, graded U.S. No. 1. 


7. An appeal inspection was made of 450 crates of the cauli- 
flower remaining in car PFE 95602 at Pittsburgh, Pennsylvania, 
on April 7, 1950. As shown by U.S.D.A. Inspection Certificate 
B-218160 evidencing such inspection, the cauliflower as to quality 
was “Generally clean and well trimmed. Grade defects in most 
crates range 1 to 6 heads (8 to 50%), some crates none, average 
approximately 10%, consisting chiefly of damage by dirt affect- 
ing the curds.” As to grade, it was certified as follows: “Fails 
to grade U.S. No. 1 account percentage defects in some samples.” 
The shipping point inspection certificate was reversed as to grade. 


8. Steel City made resales of the shipment during the period 
April 6 through April 13, 1950. Net proceeds of such resales, as 
remitted by Steel City to Victory and transmitted by Victory to 
complainant, totaled $425.45. 

9. The formal complaint was filed on September 15, 1950, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


We shall first consider Steel City’s contention, contained origin- 
ally in its motion to dismiss, to the effect that there is no privity of 
contract between complainant and this respondent, and that it 
was improperly joined in this action. Respondent Victory main- 
tains that, in making the purchase of the cauliflower in contro- 
versy, it was acting as agent for Steel City. The evidence of record 
supports Victory’s contention. It is unnecessary to detail all the 
evidence, but we quote, for example, from the telegram Victory 
sent on April 1, 1950, to Steel City, reading, in part, as follows: 


“Confirming phone conversation purchased your account 
shipped Calif 25th Pfe 95602 American Beauty brand cauli- 
flower usone at origin . . . per your instruction diverting 
yourselves Monday Penna Thanks” 


Also, Victory mailed to Steel City an invoice dated April 1, 1950, . 
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indicating clearly that the cauliflower had been purchased for Steel 
City’s account and showing the brokerage fee due Victory. Until 
this controversy arose, Steel City appears not to have questioned 
the agency relationship. We conclude that Victory acted as agent 
herein for Steel City as principal. The fact that complainant may 
not have known the cauliflower was being purchased for Steel 
City is unimportant. That fact simply places Steel City in the 
category of an undisclosed principal. An undisclosed principal is 
bound by contracts and conveyances made on his account by an 
agent acting within his authority. Restatement, Agency § 186. 
An agent purporting to act upon his own account, but in fact mak- 
ing a contract on account of an undisclosed principal is a party 
to the contract. Restatement, Agency § 322. If an agent makes a 
contract in his own name, while acting on behalf of an undis- 
closed principal, the third party, upon discovery of the name of 
the principal, may hold him liable under the contract. Restate- 
ment, Agency §§ 186, 190 et seg. Accordingly, complainant may 
recover either from Victory or from Steel City, but a full recovery 
from one will bar recovery from the other. Joinder of principal 
and agent in these proceedings is not uncommon, See, for example, 
La Rosa & Ray v. Eliene Lindsay Fruit Company and/or Sun Glo 
Fruit and Produce Company and/or Sun Valley Grape Distribu- 
tors, PACA Docket No. 5011, decided January 30, 1952. See also 
Joseph Denunzio Fruit Company v. Associated Fruit Distributors 
of California and the Red Lion Packing Company, 79 F. Supp. 
117 (S.D. Cal. 1948), involving an appeal from a decision of the 
Secretary under the act. From what has been said of the respec- 
tive liabilities of the principal and of the agent to complainant 
herein, we see no objection to joinder of Victory and Steel City 
as respondents in this proceeding. Accordingly, Steel City’s mo- 
tion to dismiss, and its further objections with respect to this 
question are concluded to be without merit. 


We next consider the contentions of the parties with respect 
to the quality of the cauliflower shipped. It is clear that the prod- 
uce was required by contract to grade U. S. No. 1 at shipping 
point. As set forth in Finding of Fact No. 6 above, the shipping 
point inspection certificate indicated that the cauliflower did grade 
U. S. No. 1 at shipping point. Complainant alleges that shipment 
was made by it in reliance upon this inspection certificate. Upon 
an appeal inspection, however, as set forth in Finding of Fact No. 
7 above, the shipping point inspection certificate was reversed as 
to grade and the cauliflower was certified as failing to grade U. S. 
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No. 1. The appeal inspection supersedes the shipping point certi- 
fication. It is therefore clearly established that the cauliflower did 
not, in fact, grade U.S. No. 1 at shipping point. Since the cauli- 
flower shipped by complainant did not meet contract require 
ments, it is equally clear that complainant breached its contract. 
It is unnecessary to decide further whether such breach was or 
was not without reasonable cause and constituted unfair conduct 
on the part of complainant within the meaning of that term as 
defined in the act. In this case we need consider only the problem 
of whether complainant breached its contract, and we find that 
it did. 

As to whether Steel City accepted or rejected the shipment, the 
evidence shows that the car arrived at Pittsburgh, Pennsylvania, 
at 12:50 a.m. on April 5, 1950. Notice of arrival was given or sent 
to Steel City at 6:30 a.m. the same morning. On the afternoon of 
April 6 Victory notified Lester by telephone there was some com- 
plaint about the car. It is not shown when the federal appeal in- 
spection was requested, but the inspection certificate is dated 
9:30 a.m., April 7, 1950. At 3 p.m. on April 7, 1950, Victory tele- 
phoned Lester, notifying the shipper of the reversal of the ship- 
ping point inspection and that Victory’s customer was handling 
the cauliflower to the best advantage. Section 47.2 of the regula- 
tions defines “acceptance” as including any action by a purchaser 
which is inconsistent with the rejection of produce, and. includes 
a failure by the purchaser to notify the seller within 24 hours 
after receipt of notice of arrival of the shipment that he rejects 
the produce, or failure of the purchaser to apply for federal in- 
spection of the produce with 24 hours and to take action to notify 
the seller of his rejection of the produce within an hour after he 
has received either an oral or a written report of the results of 
such inspection. It appears that Steel City did not notify com- 
plainant within the required time that it was rejecting the prod- 
uce. Even after requesting and receiving the results of the appeal 
inspection, Steel City did not reject the shipment. Rather, it pro- 
ceeded to sell the cauliflower. Notice of rejection ‘‘must be in clear 
and unmistakable terms. Mere complaint regarding shipment .. . 
cannot be considered as a notice of rejection.” San Pat Vegetable 
Company, Inc. v. Sid Kyman, 5 A.D. 483, 488. Accordingly, we 
find that Steel City accepted the produce. 


As has often been held in decisions under the statute, where a 
purchaser accepts the goods, he thereby becomes liable for the full 
purchase price, less any damages sustained as a result of the sell- : 
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er’s breach. See, for example, Caribbean Banana Importers, Inc. 
v. W. P. Keeling, 10 A.D. 360, 362. If Steel City sustained any 
damages by reason of complainant’s breach, the proper measure of 
such damages is the difference between the value of the cauliflower 
at the time of delivery and the value the cauliflower would have had 
if it had met contract requirements. The Auster Company, et al. 
v. Watson Company, 8 A.D. 798, 803. The burden of proving both 
values is upon the purchaser, Steel City. C & S Produce v. L. N. 
Coxe, 8 A.D. 615, 619. With respect to the value of the goods at 
the time of delivery, we observe that Steel City made resales of 
the cauliflower during the period Thursday, April 6 through 
Thursday, April 18, 1950. As to prices received on resale of the 
500 crates, the account sales rendered by Steel City to Victory 
and transmitted to Lester show the following: 6 at $2.75, 59 at 
$2.60, 199 at $2.50, 5 at $2.40, 137 at $2.25, 4 at $2, 80 at $1.50, 5 at 
$1, 3 dumped, and 2 refused. The exact dates on which the various 
sales were made are not shown. 


The published U.S.D.A. Market News Reports for Pittsburgh 
covering the period April 5 through April 13, 1950, of which we 
take official notice, show that during this period prices ranged 
between $2.25 to $2.75, and $2.50 to $2.75 for cauliflower of good 
merchantable quality and condition. The prices for merchandise 
of fair condition ranged from $1.50 to $2 per crate. A compari- 
son of Steel City’s resale prices with the published market prices 
thus indicates that 406 crates were resold by Steel City within 
the price range for cauliflower of good merchantable quality and 
condition, and 89 crates were resold within the price range of 
merchandise of fair condition [5 crates being refused or dumped]. 
Upon this information we are not convinced that the cauliflower 
delivered by complainant would have sold for more if it had been 
up to contract. We arrive at this conclusion not only from a com- 
parison of the two sets of prices, but also from a consideration 
of the nature of the breach. The record does not show why the 
89 crates were resold within the price range of cauliflower of poor 
condition. The returns on these crates may have reflected the dam- 
age by dirt. There is a possibility, however, that the lower returns 
on these 89 crates were attributable to some other cause. Stee} 
City has not attempted, either in allegation or by proof in this 
proceeding, to show why less was received for the 89 crates of 
cauliflower. Stated otherwise, Steel City has not attempted to 
prove that it was damaged by complainant’s breach, nor has it 
attempted to show the amount of such damages. We conclude that 
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there is a failure of proof of damages. Accordingly, there is due 
Lester under the contract in question the full purchase price, less 
the amount already remitted, or the net sum of $309.55. 

Neither respondent herein has requested that complainant make 
an election as to which respondent it desires to hold liable. Under 
our rules of practice, it is not mandatory that such election be 
made prior to a decision as to the rights and liabilities of the 
respective parties. La Rosa & Ray v. Eliene Lindsay Fruit Com- 
pany and/or Sun Glo Fruit and Produce Company and/or Suni 
Valley Grape Distributors, supra. We think, however, that failure 
of either respondent to request an election at any stage of this 
proceeding constitutes a waiver of the remedy. Accordingly, the 
order should be issued against both respondents. 

It is concluded that the failure of respondents to pay the bal- 
ance due in connection with the purchase price of the carload of 
cauliflower in question is a violation of section 2 of the act for 
which reparation in the amount of $309.55, plus interest, should 
be awarded complainant against Victory and Steel City. The facts 


should be published. 


ORDER 


Within 30 days from the date hereof, respondents Victory Dis- 
tributing Company, Inc., and Steel City Fruit Company, Inc., 
shall pay to complainant, as reparation, the sum of $309.55, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3128) 


THOMAS E. MOORE v. BONDI CELERY Co. PACA Doc. No. 5714. 
Decided April 16, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that, through an agent, he sold and delivered to 
respondent a truckload of potatoes and that the latter accepted the 
potatoes but failed to pay the balance of the purchase price, held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and that 
its failure to pay the balance of the purchase price promptly is a viola- 
tion of the act for which reparation should be awarded complainant. * 
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Principal and Agent—Undisclosed Principal as 
Interested Party to File Complaint 


Where complainant instructed agent to sell in latter’s name a truckload of 
potatoes to respondent, held, complainant as undisclosed principal was 
an interested party to file the complaint against respondent for balance 
of purchase price. 


Mr. Thomas E. Moore, of Magnolia, Delaware, complainant, pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 8, 1950, and formal com- 
plaint was filed November 5, 1951. Complainant seeks to recover 
$495, the balance of the purchase price of a truckload of potatoes 
sold and delivered to respondent in August 1950. 


A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant on January 10, 1952. A copy of the formal complaint 
and a copy of the report of investigation were served upon re- 
spondent on January 25, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas E. Moore, whose ad- 
dress is Magnolia, Delaware. 


2. Respondent is an individual, Nick L. Bondi, trading as 
Bondi Celery Co., whose last known business address is Unit 22, 
Northern Ohio Food Terminal, Cleveland, Ohio. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


8. On August 20, 1950, in the course of interstate commerce, 
complainant, through his agent Martin D. Janeka, Camden Dela- 
ware, contracted to sell to respondent 275 100-pound sacks of 
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Katahdin potatoes, U. S. No. 1 grade, at $2 per sack delivered 
Cleveland, Ohio, making a total of $550. The contract was nego- 
tiated by a broker, C. H. Robinson, Inc. 

4. On August 20, 1950, complainant shipped 275 sacks of pota- 
toes meeting the terms of the contract by truck from Magnolia, 
Delaware, to Cleveland, Ohio. 

5. Upon arrival of the truck at Cleveland, respondent accepted 
the potatoes as being in compliance with the contract. 

6. Complainant has received from respondent two payments 
on account totaling $55. The balance due and owing complainant 
is $495. 

7. Informal complaint was filed December 8, 1950, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR, 47.8(c)). 


The facts establish that on or about August 20, 1950, complain- 
ant authorized Martin D. Janeka to sell the potatoes to respondent 
without disclosing that complainant was the seller. Janeka sold 
the potatoes in his own name to respondent as instructed. In other 
words, complainant was the undisclosed principal and the real 
party in interest. As such, complainant was entitled to institute 
this proceeding for the recovery of the balance of the purchase 
price. The Auster Co. et al. v. J. C. Watson Company, 8 A.D. 798. 


From the formal complaint and the report of investigation it 
appears that respondent made two payments on account to com- 
plainant, one of $25 on December 8, 1950, and the other of $30 
on May 21, 1951. It further appears that respondent admits lia- 
bility for the balance of the purchase price but claims inability to 
pay because of financial difficulties, 


Respondent’s failure to make full payment promptly to com- 
plainant for the potatoes purchased is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $495, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shalk 
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pay to complainant, as reparation, $495, with interest thereon at 
the rate of 5 percent per annum from September 1, 1950, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3129) 
PACA Doc. No. 5512. Decided April 16, 1952. 


Dismissal—Failure to Prove Damages—Principal 
and Agent—Failure of Agent or Factor to Keep 
Principal Informed 


Though a failure of a consignee, agent or factor, to keep his principal in- 
formed as to the condition of the market and the progress of the sales 
constitutes negligence, in order to recover on this theory of negligence 
complainant-principal must show that if he had been informed by the 
respondent of the condition of the market and of the fact that the con- 
signee was having difficulty in selling the produce, the principal could 
have turned the shipment over to another dealer or diverted it to 
another market, and that through another dealer or in another market 
the produce could have been sold to better advantage, but since the 
principal failed to make such a showing, the complaint for negligence 
against the consignee should be dismissed. 


Principal and Agent—Liability of Agent or 
Factor for Negligence 
If agent or factor negligently fails to exercise ordinary and reasonable 
care, skill and diligence in the performance of his duties, he is liable to 
his principal for the resultant damages. 


Principal and Agent—Liability of Agent or Factor 
for Errors of Judgment 


A factor or commission merchant does not insure the success of an under- 
taking or guarantee against mistakes or errors of judgment. 


Principal and Agent—Liability of Agent or Factor 
for Failure to Accept Offers of Sale—Proof 
Factor’s failure to accept offers to purchase onions consigned to him does 
not constitute negligence, where complainant-principal failed to estab- 
lish that the offers to purchase were reasonable. 


Principal and Agent—Liability of Agent or Factor 
for Failure to Dispose of Commodity—Proof 


It cannot be said that factor failed to dispose of onions promptly where there 
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was an oversupply of onions in the market and the onions involved 
herein were not commercially very desirable. 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Sol 
Goodman, of Cincinnati, Ohio, for respondent. Mr. H. Bernard Shapson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed February 6, 1951, complainant alleges 
that it consigned a carload of onions to respondent; that respond- 
ent received and accepted the onions; and that respondent’s negli- 
gence in disposing of the produce resulted in a loss to complainant 
of $444.05. A copy of the formal complaint was served upon re- 
spondent by registered mail on March 29, 1951, together with a 
copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch. A copy of the report 
of investigation was also served upon complainant by registered 
mail on March 29. On April 16, 1951, respondent filed an answer 
denying generally complainant’s allegation of negligence and al- - 
leging that it made every reasonable effort to secure the best pos- 
sible price for the onions. 

Since the complaint is not for reparation in excess of $500, the 
issues are submitted under the shortened procedure provided for 
in § 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts and respondent elected to have 
his answer serve as an answering statement. 


FINDINGS OF FACT 


1. Complainant, * * * , is a partnership composed of * * * 
and * * * , whoseaddressis * * * , Illinois. 


2. Respondent, * * *, is a corporation whose address is 
* * * | Ohio. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On February 22, 1950, in the course of interstate commerce, 
complainant consigned to respondent, to be sold for complainant’s 
account, one carload, or 600 bags, of yellow sweet, Sombrero 
brand, Spanish onions, after the onions were rejected by the orig- 
inal purchaser. Said onions were contained in car SFRD 25017, 
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shipped from * ** , Colorado, on February 16, 1950, and which 
arrivedin * * * , Ohio, on February 22, 1950. 


4. On February 22, 1950, the onions were inspected by the 
Railroad Perishable Inspection Agency at * * * , Qhio. The 
condition of the produce was found to be as follows: 


“Two percent to six percent, average four percent inter- 
spersed old freezing injury, now soft and wrinkled. Two per- 
cent to twelve percent, average seven percent sprouted; 
sprouts ¥% inch to two inches long. No transit freeze.” 


5. * * * , a distributor of fresh fruits and vegetables on 
the * * * market and the original purchaser of the onions 
involved herein, offered to purchase from respondent 300 sacks of 
the onions contained in car SFRD 25017 for $1.50 per sack. Subse- 
quently, * * * increased the offer to $1.60 per sack. Respond- 
ent refused both offers. 


6. A Federal inspection at * * * , Ohio, on March 15, 1950, 
of the onions then remaining certified: 


“Stock is mostly fairly firm, some firm, some slightly soft 
and spongy. Dry. Decay ranges from 4 to 20%, average ap- 
proximately 12% chiefly Gray Mold Rot affecting 1 to 3 
outer scales. From 4 to 18% average approximately 10 
sprouts from 1 to 4 inches long. 
“Applicant states above stock was unloaded from car SFRD 
25017.” 
7. As a result of the efforts of the Department, respondent, 
on April 24, 1950, submitted an accounting indicating that the 
onions sold for a net of $51 and that 266 sacks of onions were 


dumped. 


8. Informal complaint was received April 10, 1950, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The principal question presented for determination in this pro- 
ceeding is whether respondent, as consignee of a carload of onions 
belonging to complainant, negligently and without reasonable dili- 
gence disposed of the produce. Complainant contends that. re- 
spondent refused to accept sales on the onions that would have 
realized considerably more proceeds than was actually realized. 
If an agent or factor negligently fails to exercise ordinary and 
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reasonable care, skill and diligence in the performance of his 
duties, he is liable to his principal for the resultant damages. 
Samuel George v. Showker Bros., 8 A.D. 702; H. B. Frost Com- 
pany v. J. E. Nelson & Sons, 10 A.D. 378. Complainant has the 
burden of proving respondent’s alleged negligence in the disposi- 
tion of the onions. Irving Okun v. M.S. Toledo Company, 8 A.D. 
261. In support of its contentions, the complainant introduced the 
affidavit of * * * which states that * * * , to whom the 
produce was originally shipped and who rejected the onions, ap- 
proached the respondent subsequent to this rejection and offered 
to purchase 300 sacks of the onions contained in car SFRD 
25017 for $1.50 and $1.60 per sack. * * * further stated that 
the respondent refused to sell the onions to him. The respondent 
would be liable for negligence in the performance of its duties, 
if proven, but it has been consistently held that a factor or com- 
mission merchant does not insure the success of an undertaking 
or guarantee against mistakes or errors of judgment. Cleveland 
Vegetable Market Co. v. Simon Siegel Co., 9 A.D. 718. In order 
to find that respondent was negligent in refusing these offers, 
complainant would have to establish that $1.50 and $1.60 per bag 
constituted reasonable offers at the time they were made, * * *, 
in his affidavit, says the offers represented the reasonable value 
of the onions but he does not specify the date on which he made 
the alleged offers to respondent. The report of investigation indi- 
cates that the price of medium Spanish onions was $2.00-$2.25 
per bag on February 23 and 24 and the Federal Market News 
Reports for * * * , Ohio, quoted the selling price for medium 
sized Colorado onions as $1.65 per bag on February 27. The re- 
spondent sold 25 bags of the somewhat off-grade onions involved 
herein on February 23 for $1.90 per bag. If * * * offers were 
made on February 23 it is doubtful that they could be said to 
have been reasonable or that respondent was negligent in refus- 
ing them. It is true that respondent has failed to introduce any 
evidence as to the reason for its failure to accept * * * offer. 
However, we conclude that complainant has failed to prove that 
* * * offers were reasonable, and that complainant failed to 
establish a prima facie case. Consequently, respondent was under 
no obligation to introduce such evidence. 


Complainant also contends that respondent failed to dispose of 
the produce in a prompt and reasonable manner. The * * * 
onion market was weak and dull during most of this period as 
there appears to have been an over-supply of onions. Furthermore, . 
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as evidenced by the February 22 and March 15 inspections, the 
onions contained in car SFRD 25017 were not commercially very 
desirable. In the light of these facts, it cannot be said that re- 
spondent failed to dispose of the produce promptly. 


There remains complainant’s contention that respondent failed 
to fully inform it as to the movement and sale of the onions. The 
failure of a consignee to keep his principal informed as to the 
condition of the market and the progress of the sales has been 
held to constitute negligence. G. H. Stone and Sons v. Schley 
Brothers, 6 A.D. 946. However, even if we were to find that re- 
spondent was negligent in not so informing complainant, no dam- 
ages could be awarded. In order for complainant to recover on this 
theory of negligence he must show that if he had been informed 
by the respondent of the condition of the * * * market and 
the fact that the respondent was having difficulty in selling the 
onions, he could have turned the shipment over to another dealer 
or diverted it to another market, and that through another dealer 
or in another market the onions could have been sold to better 
advantage. A. B. Cohen Company v. Schley Brothers, 6 A.D. 830. 
No such evidence is in the record. The complaint should be 


dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3130) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOHN 
MARELLA. PACA Doc. No. 5711. Decided April 16, 1952. 


Failure to Pay Purchase Price—Default 


Where respondent purchased from complainant’s assignors various perish- 
able agricultural commodities, the assignors delivered the commodities 
in accordance with the terms of the contract, respondent accepted the 
produce, but failed to pay the purchase prices and failed to answer the 
complaint filed against him for recovery thereof, it is held, that his 
failure to file an answer constitutes an admission of the facts alleged in 
the complaint, and that his failure to pay the agreed purchase prices 
of the several commodities is in violation of the act for which repara- 


tion should be awarded to complainant. 
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Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 15, 1951, in which com- 
plainant alleges failure on the part of respondent to pay the pur- 
chase prices for certain produce bought from various Philadel- 
phia merchants in June 1951. A copy of the formal complaint, 
together with a copy of the report of investigation, was served 
by registered mail upon respondent on October 27, 1951. A copy 
of the report of investigation was served upon complainant’s 
attorney on October 25, 1951. 

At the time of the service of the formal complaint upon re- 
spondent, he was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint and would be deemed a waiver 
of oral hearing. Notwithstanding such notice, respondent failed 
to file an answer and the issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainaint, Philadelphia Produce Credit & Collection 
Bureau, is a corporation, whose address is Fruit Trade Building, 
Dock and Granite Streets, Philadelphia, Pennsylvania. 

2. Respondent is an individual, John Marella, whose address 
is 18214 Henry Street, Binghamton, New York. At the time of 
the transactions here involved, respondent was licensed under 
the act. 

8. On various dates from June 4, 1951, to June 13, 1951, by 
oral contract and in the course of interstate commerce, the follow- 
ing Philadelphia merchants sold to the respondent perishable 
agricultural commodities at the price indicated, f.o.b. Philadelphia, 
Pennsylvania. 


Date Sold Name of Seller Commodity Price 
6/4/51 S. S. Darmon Co. Cucumbers $ 17.50 
6/11/51 S. S. Darmon Co. Peppers 62.50 


6/11/51 S. S. Darmon Co. Cucumbers 190.00 | 
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Date Sold Name of Seller Commodity Price 
6/4/51 Angelo Di Giacomo G. Squash 15.00 
6/4/51 John Di Giacomo Hp. Fey. Peppers 68.75 
6/11/51 Max Feldbaum & Sons Cantaloups J 36 150.00 
6/11/51 Max Feldbaum & Sons Tomatoes 260.00 
6/4/51 Max Feldbaum & Sons Peaches 1% 65.00 
6/11/51 H. J. Gosser & Co. Potatoes 175.00 
6/11/51 H. J. Gosser & Co. Bliss Potatoes 37.50 
6/4/51 H. J. Gosser & Co. Cabbage 22.00 
6/4/51 H. R. Hindle & Co. Winesaps 75.00 
6/7/51 H. R. Hindle & Co. Peppers 68.75 
6/11/51 Jack Klein Cabbage 118.00 
6/11/51 Jack Klein Lettuce 87.50 
6/12/51 Jack Klein Cabbage 24.60 
6/13/51 Lerro & Bozzelli Cauliflower 18.75 
6/11/61 Larry N. Lewis Yell. (onions) 137.50 
6/12/51 Samuel P. Mandell Co. Cantaloups 120.00 
6/11/61 I. Meltzer & Son Onions 20.00 
6/4/51 John C. Moritz Company Cantaloups 165.00 
6/11/61 John C. Moritz Company Corn 60.00 
6/4/51 H. Rothstein & Sons Tomatoes 800.00 
6/11/51 Joseph Schwartz Melons 253.40 
6/11/51 Joseph Schwartz Melons 82.80 
6/4/51 Smiling Jim Potato Co. Potatoes 285.00 
6/7/51 John Taxin Company Tomatoes 85.80 
6/7/51 John Taxin Company Tomatoes 70.20 
6/11/51 John Taxin Company Celery 68.75 
6/11/51 S. & D. Wolf Co. Carrots 68.75 
6/11/51 A. Vassallo, Inc. Peaches 68.75 
6/4/51 M and C Produce Co., Inc. Fava Beans 27.50 
6/12/51 Yeckes-Eichenbaum Peas 85.00 


4. During the month of September 1951, S. S. Darmon Co., 
Angelo Di Giacomo, John Di Giacomo, Max Feldbaum & Sons, 
H. J. Gosser & Co., H. R. Hindle & Co., Jack Klein, Lerro & Bo- 
zelli, Larry N. Lewis, S. P. Mandell Co., I. Meltzer & Son, J. C. 
Moritz Co., H. Rothstein & Sons, Joseph Schwartz, Smiling Jim 
Potato Co., John Taxin Co., S. & D. Wolf Co., A. Vassallo, Inc., 
M and C Produce Company, Inc., Yeckes-Eichenbaum, all of 
Philadelphia, Pennsylvania, assigned and transferred, in writing 
all their right, title and interest in and to the several claims in- 
volved in this proceeding to the complainant, the Philadelphia 
Produce Credit & Collection Bureau, a corporation. 


5. Respondent accepted all of the commodities here involved 
in compliance with the contract, but has failed to pay complainant, 


or its assignors, any part of the agreed purchase prices therefor, 
totaling $3,354.30. 
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6. The formal complaint was filed on October 15, 1951, which 
was within nine months from the time the causes of action herein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint in this 
cause constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing as provided by the rules of 
practice (7 CFR 47.8(c)). 


The facts thus admitted are that the respondent purchased from 
complainant’s assignors perishable agricultural commodities in 
the total amount of $3,354.30; that the complainant, or its as- 
signors, delivered the commodities according to the terms of the 
contracts; that respondent accepted the produce in accordance 
with the contracts; and that he has failed to pay any part of the 
purchase prices. 


The record shows that respondent does not deny the indebted- 
ness, or any part thereof; that the reason given for failure to pay 
was financial reverses; that through his attorney he made offers 
of settlement to the complainant or its assignors on a percentage 
basis; and that such offers were not acceptable. 


It is concluded that respondent’s failure to pay promptly the 
purchase prices for the various agricultural commodities sold to 
and accepted by him, as set forth in Finding of Fact No. 5, is in 
violation of section 2 of the act. There appears to be error in com- 
plainant’s calculation as to the total amount due it, since $3,399.30 
is claimed. The correct amount which complainant should be 
awarded as reparation is $3,354.30, with interest. The facts should 
be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation $3,354.30, with interest thereon 
at the rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 3131) 


SIMON SIEGEL Co, v. H. RUBENSTEIN. PACA Doc. No. 4917. De- 
cided April 16, 1952. 


Failure to Pay One-Half of Joint Account Loss—Evidence— 
Facts Showing Existence of Joint Account 


Where complainant alleged that it entered into joint account with respondent 
who failed to pay one-half of loss sustained on produce shipped and dis- 
posed of under joint account but respondent alleged that he was hired 
as employee only at guaranteed salary plus one-half of profits, if any, 
in excess of that amount, held, that the evidence established that the 
parties entered into a joint account which resulted in a loss and com- 
plainant should be awarded reparation for one-half of the loss sustained 
on the joint venture. 


Lack of Jurisdiction over Subject Matter—Evidence— 
Facts Showing Money Advanced by Complainant 

Where complainant sought to recover money allegedly advanced to purchase 
a packing shed and equipment, which purchase was not made, and re- 
spondent admitted receipt of the money but alleged it was a return of 
money given to complainant in connection with another matter, held, 
that the evidence shows the money was advanced by complainant to 
respondent to purchase the packing shed and equipment, but no jurisdic- 
tion exists with respect to this portion of complainant’s claim since it 
does not involve a perishable agricultural commodity. 


Mr. Alexander Golbus, of Chicago, Illinois for complainant. Mr. James E. 
Flynn, of Phoenix, Arizona, for respondent. Mr. Rogers N. Robinson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received November 4, 1946, and the for- 
mal complaint was filed July 24, 1947. Complainant alleges that it 
entered into a joint account agreement with respondent which 
resulted in a loss. An award of reparation is requested for one- 
half of the alleged loss and for $5,000 allegedly advanced to re- 
spondent under the agreement. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent by registered 
mail on March 4, 1948. A copy of the report of investigation was 
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served upon complainant’s attorney by registered mail on Febru- 
ary 28, 1948. 


Respondent filed an answer on April 9, 1948, denying that he 
was licensed, or subject to license, under the act. Respondent alleges 
that he did not enter into a joint agreement account with complain- 
ant but an employer-employee relationship whereby respondent 
was to receive a salary and share in the profits but not in the 
losses. While respondent admits that he received $5,000 from 
complainant at about the time of his employment, he contends 
that this was merely a return of money which he gave complain- 
ant in connection with an entirely different transaction which 
was never consummated. 


An oral hearing was held at Phoenix, Arizona, on November 1, 
1950, at which both parties were represented by counsel. One 
witness appeared and testified for complainant, and two deposi- 
tions were offered and received in evidence on complainant’s be- 
half. Respondent did not appear at the hearing and no evidence 
was offered in his behalf. After the presentation of evidence the 
Presiding Officer offered to continue the hearing until the follow- 
ing day in order to permit respondent to appear and testify in 
person. When respondent’s counsel stated that respondent was 
engaged elsewhere and would not be available, the Presiding Offi- 
cer closed the hearing. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Simon Siegel and 
Ruth Siegel, trading as Simon Siegel Co., whose address is 1425 
South Racine Avenue, Chicago, Illinois. 


2. Respondent is an individual, H. Rubenstein, whose address 
is 1326 West Palm Lane, Phoenix, Arizona. At the time of the 
transaction involved in this proceeding, respondent was not li- 
censed under the act but was subject to license. 


8. On or about March 9, 1946, the parties entered into a joint 
account agreement whereby respondent was to purchase fresh 
fruits and vegetables in the States of Arizona and California, and 
complainant was to dispose of such produce and direct its ship- 
ment or diversion by respondent. Since complainant had other 
respresentatives in those States, it was agreed that the joint ac- 
count between the parties would be kept confidential and the 
produce would be purchased, paid for, and shipped in the name ; 


of respondent. The agreement further provided that complainant * 
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was to reimburse respondent promptly for the cost of produce 
purchased, an accounting was to be rendered monthly by com- 
plainant to respondent, and the profits and losses were to be 


divided equally. 


4. Between March 9 and April 15, 1946, respondent purchased 
for the joint account 39 carloads of fresh fruits and vegetables 
consisting of oranges, celery, lettuce, cabbage and carrots. These 
carloads of produce were shipped from points in Arizona or Cali- 
fornia to points outside thereof. Fifteen carloads were disposed 
of at profits totaling $1,917 and twenty carloads at losses totaling 


$9,489.21. 


5. Respondent advised complainant by telegram dated March 
16, 1946, that he had obtained an option to purchase for $25,000 
the packing shed, machinery, and crates owned by M. O. Best. of 
Phoenix and that complainant should send $5,000 for part pay- 
ment. On March 19, 1946, complainant purchased with its funds 
a money order in the amount of $5,000 from Kedzie-Wilson Cur- 
rency Exchange in Chicago. Respondent was named as remitter 
as well as payee so as not to disclose that complainant was con- 


nected with the transaction, The money order was sent to respond- 
ent and cashed by him. Respondent did not use the $5,000 for 
any purchases on behalf of the joint account and he has not 
returned any part of that amount to complainant. 


6. On March 30, 1946, a joint account statement was prepared 
by Oscar Kasch, complainant’s office manager and bookkeeper, 
with respect to the 27 carloads of produce shipped between March 
9 and March 29, 1946. This statement marked “Joint A/C—Ruben- 
stein & Siegel’’ showed as to each shipment the car number, kind 
of produce, date of shipment, cost, selling price, name of pur 
chaser or consignee, and the profit or loss if any. A copy of this 
statement was mailed by Oscar Kasch to respondent on or about 
March 380, 1946. Respondent received the copy but made no objec- 


tion to complainant. 


7. On or about May 15, 1946, Kasch prepared and mailed to 
respondent a statement showing the car number, date shipped, 
and profit or loss if any sustained in connection with the entire 
39 carloads of produce shipped under the joint account. This state- 
ment showed a total loss of $7.572.21. There was shown to be due 
from respondent one-half of the total loss or $3,786.11, plus the 
advance of $5,000, or a total of $8,786.11. 
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8. Respondent has failed to pay to complainant the amount 
of $3,786.11 or any part thereof. 


9. Informal complaint was filed November 4, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The questions for determination in this proceeding are (1) 
whether the relationship entered into between complainant and 
respondent was joint account or employer-employee; (2) whether 
the $5,000 sent to respondent was complainant’s money advanced 
to purchase a lettuce field or a packing shed with equipment, or 
was a return by complainant of money which respondent pre- 
viously had advanced to complainant; and (3) whether the Sec- 
retary of Agriculture has jurisdiction to adjudicate this contro- 
versy. These three questions will be discussed in the order just 
stated. 

At the oral hearing Simon Siegel testified that in 1946, Simon 
Siegel Co. was a partnership composed of Simon Siegel and Ruth 
Siegel, whose address was 1425 South Racine Avenue, Chicago, 
Illinois, and that this company was engaged in the business of 
growing and distributing fruits and vegetables. With respect to 
the transaction here, Siegel testified that early in March 1946, 
Rubenstein telephoned him from Phoenix saying that his partner 
in Milwaukee was not giving him sufficient business and that he 
wished to supplement this by working for someone in Chicago. 
Siegel testified further that he and Rubenstein entered into a 
joint account whereby Rubenstein would buy carloads of produce 
and complainant would dispose of them; that each was to bear 
his own expenses, such as telegrams; that complainant was to 
make an accounting periodically; that the profits and losses were 
to be shared equally; and that Rubenstein was to buy all produce 
in his name because Rubenstein was anxious to build up his repu- 
tation in the Phoenix area and Siegel was equally anxious to keep 
the joint account unknown to his other buying connections in 
the area. 

By deposition, Oscar Kasch testified that during 1946, he was 
employed as complainant’s office manager and accountant with 
complete charge of books of account and receipts, disbursements 
and finances. According to this witness he participated in various 
conversations between Siegel and Rubenstein where they men- 
tioned that the agreement was joint account and it was agreed 
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that he should keep a running account of all produce purchased 
and send such account to Rubenstein intermittently. Kasch testi- 
fied further that prior to the filing of the complaint Rubenstein 
never claimed he was an employee of complainant or requested 
‘any salary, and that Rubenstein never was carried in complain- 
ant’s accounts as an employee. Kasch also testified that he pre- 
pared the statement of account dated October 30, 1946, showing 
the details with respect to the 27 carloads of produce purchased 
up to March 29, 1946; that he personally mailed a copy of this 
account to Rubenstein; and that the statement was not returned 
and no objection to it was made by Rubenstein. Kasch further tes- 
tified that he prepared and personally mailed to Rubenstein the 
original final statement which shows a loss of $7,572.21 on the 39 
carloads purchased by respondent. 


The second deposition offered and received in evidence on behalf 
of complainant was that of Harry Rothman, who was employed 
by complainant during March 1946, to buy and sell fresh fruits 
and vegetables. Rothman testified that he visited Rubenstein at 
his home in Phoenix while making a good-will tour in the West 
on behalf of complainant and that in their conversation Ruben- 
stein referred repeatedly to the joint account with Siegel and 
displayed considerable enthusiasm as to the possibilities of making 
large profits. 

Respondent did not appear at the oral hearing and no evidence 
was offered on his behalf. Consequently, the only matters before 
us which support respondent’s position are his sworn answer and 
those statements made orally to a representative of the Regula- 
tory Division on or about April 21, 1947, and in letters to the 
Division, which statements are set forth in the report of investi- 
gation. Rubenstein told the representative that a few days prior to 
March 11, 1946, he telephoned Siegel and in the ensuing conversa- 
tion Siegel said: 


“Buy all of the stuff in your name and I will give you 50% 
of all the profits and guarantee you to net $7,500.00 per year, 
you pay your own expenses for car, gas, etc.; all of the deals 
you make for me I will send money down there and you make 
the deals; I want it strictly confidential. After the deal is 
over, if it shows a profit, I will give you 50% and, if it does 
not reach to $7,500.00, I will pay you the difference.” 


Rubenstein also told the representative that he received from 
complainant the statement of account dated October 30, 1946, but 
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not the final statement. Yet Rubenstein denied in his answer 
that he received either statement of account from complainant. 
Likewise, in the answer and in a letter to the Regulatory Division 
dated January 3, 1948, he stated that it was Simon Siegel who 
first telephoned him and asked him to work on a salary basis. 


Respondent contends in his brief that the transaction when 
viewed as an entirety indicates an employer-employee relationship. 
The first argument is that the 33 or more telegrams exchanged 
between the parties during March 1946, reflect that Rubenstein 
acted only at the direction of Simon Siegel and in none of these 
telegrams do the words “joint account” appear. In our opinion 
these telegrams are not inconsistent with the joint account. If a 
joint account did exist, it is not likely that the parties would spend 
the additional money to include the words “joint account” in their 
telegrams. Most of the telegrams sent by Rubenstein show the 
manifest and price of cars shipped whereas those of Simon Siegel 
Co. relate market conditions at Chicago, including prices received 
for produce sent by respondent. If any of the telegrams carry the 
connotation contended by respondent—direction by complainant 
—then this would seem to be normal procedure. Somebody had to 
direct operations. Complainant being in the receiving market was 


in the best position to know whether a profit was possible. 


The next argument is that it is more reasonable to assume re- 
spondent under a joint account would have required the sending 
of an account sales as each carload was disposed of. From the 
telegrams it appears that complainant did advise respondent of 
the prices received for a number of the carloads. The parties also 
had frequent telephone conversations where they could and prob- 
ably did discuss the outcome of the sales. Siegel testified that 
respondent was advised by telegram or telephone of the results 
of every disposition. Under these circumstances it is entirely 
possible that parties to a joint account would agree to dispense 
with individual account sales, 


The testimony of complainant’s three witnesses is convincing 
evidence that the agreement betwen complainant and respondent 
was a joint account. The various copies in the record of the first 
‘ accounting dated March 30, 1946, all contain in the upper left 
corner the words “Joint A/C—Rubenstein & Siegel” and in the 
right hand column is shown the profit or loss sustained on each of 
the 18 carloads sold, consigned or otherwise disposed of for which 
payment had been received up to that time. This accounting was 
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prepared before any controversy had arisen between the parties. 
Respondent admittedly received the accounting and made no ob- 
jection to any of the statements contained therein. On the basis 
of the oral and documentary evidence, the only conclusion which 
is justified is that the agreement was a joint account. 


The next issue concerns the money order for $5,000 which com- 
plainant sent to respondent on March 19, 1946, and which re- 
spondent received and cashed. Complainant contends in its brief 
that this money order was sent at respondent’s request as part 
payment for the purchase of a lettuce field for the joint account. 
In support of its contention, complainant submitted in evidence 
four telegrams. The first was sent by respondent to complainant 
on March 14, 1946, and reads: 


“.. M. O. Best has 120 acres of lettuce in Mesa which will 
come on after the first of April. Asking $300. Think can get 
them down to $250. Good part of this is that can use his shed 
and crew and also crates. In other words it wouldn’t have to 
cost more than his cost of packing. When he will finish his 
Phoenix we can continue with Mesa and use his labor. I sup- 
pose you understand his fields take off as much as the best 
fields in this section. He is dry packing now getting car from 
an acre.” 


On March 15, complainant wired respondent in part as follows: 
“Think Okay Take on M. O. Best Patch Lettuce Lowest 
Possible. . .” 


On March 15, respondent sent the following telegram which 
was received by complainant the next morning: 


“_ . Be sure stick around the office tomorrow will call you 
as have to talk to you on a deal.” 


On March 16, respondent sent to complainant a night telegram 
which in part reads: 


“Reference telephone conversation: Did not buy the lettuce 
from Best. Bought the shed including lidding machine and 
crates. Deal could not wait as cold storage co. had to be given 
answer tonight. If had to rent from them would cost me a 
part for ten years rent as much as paid for now. Cost 
$25,000.00. Air mail check for $5000.00. The cheapest could 
buy lettuce is $250 an acre. Therefore didn’t buy. Have time 
until tomorrow night. Please advise immediately what you 
think of it...” 


ae 


— SP & BOOP eet OOP 
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Siegel testified that on March 16, 1946, and prior to receipt of 
the last telegram, respondent called him on the telephone and 
stated, in his opinion, it would be better to purchase the packing 
shed and equipment, and not the lettuce, and that he told respond- 
ent to purchase only the 120 acres of lettuce. According to Siegel, 
he took $5,000 from personal funds k-~*+ at home and on March 
19, 1946, purchased and sent to resnondent a money order for 
$5,000 as part payment for the purchase of the lettuce. 


Respondent claimed during the investigation of the complaint 
that Simon Siegel was in Phoenix, Arizona, in December 1945; 
that he gave Siegel $5,000 for the purchase of an interest in an 
“apple deal”; that three weeks later the deal was cancelled and 
he asked Siegel to return the $5,000 at his convenience; and that 
complainant thereafter kept his money in his office vault in Chi- 
cago. The report of the representative of the Regulatory Division, 
dated April 21, 1947, continues: 


“On Saturday, March 16, Rubenstein said he conferred fur- 
ther with Siegel and then decided against buying the patch 
of lettuce because of his feeling that the market situation 
would change and that he, therefore, told M. O. Best that he 
was not interested in the patch buy but that he would like to 
have an option until Monday on the shed and lidding machine. 
He says he asked Siegel in his night letter of March 16 to send 
the $5,000 check but that by Monday, March 18, respondent 
had even decided against buying the shed and he says he 
told Best’s office man not to hold open that option any longer 
and he says that that gentleman told him that Best had not 
waited for him any how. He says that in this phone conversa- 
tion with Siegel, the latter was stalling around a little and 
he says he asked Siegel to send to him that $5,000.00 he had 
in Siegel’s vault.” 


Since respondent admittedly requested complainant to send 
$5,000 of its own funds for purposes of the joint account, it seems 
logical that the $5,000 sent to respondent was complainant’s 
money and was intended for purposes of the joint account. The 
only question, in our opinion, is whether the $5,000 was intended 
for the purchase of 120 acres of lettuce or the packing shed, 
equipment, and crates. Siegel’s testimony that the parties agreed 
on March 16 to the purchase of the acreage appears to be incon- 
sistent with respondent’s telegram of March 16 which states that 
an option on the packing shed, including equipment and crates had: 
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been obtained. Siegel’s testimony also is inconsistent with the cor- 
responding allegation of its complaint which reads “. . . that on 
the 19th day of March, 1946, in accordance with telegraphic agree- 
ment, covering the purchase of the packing shed, lidding machine 
and crates, complainant mailed to respondent money order in the 
sum of $5,000.00 . . .” It is concluded that complainant advanced 
$5,000 of its own funds for the purchase of the packing shed 
machinery and crates, which purchase was not consummated. 


The final question relates to the jurisdiction of the Secretary 
of Agriculture. Respondent urges that he was not licensed or sub- 
ject to license under the act because he was merely an employee 
of complainant. However, from the evidence we think it is clear 
he was engaged in purchasing and shipping perishable agricul- 
tural commodities in interstate commerce as a dealer under the 
joint account and was therefore subject to license. It is next urged 
that the $5,000 advance was not intended for the purchase of a 
perishable agricultural commodity. As concluded hereinbefore, 
the advance was for a packing shed, machinery and crates. Since 
the act extends only to transactions involving perishable agricul- 
tural commodities, no jurisdiction exists with respect to this por- 
tion of complainant’s claim. 

Complainant’s évidence establishes that the joint account loss 
on the 39 carloads was $7,572.21. Respondent’s failure to pay com- 
plainant $3,786.11, one-half of this loss, is in violation of section 
2 of the act. Reparation should be awarded complainant in the 
amount of $3,786.11, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $3,786.11, with interest thereon 
at the rate of 5 percent per annum from May 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3132) 


HARSHFIELD BROTHERS v. WEST FRANKFORT PRODUCE COMPANY. 
PACA Doc. No. 5719. Decided April 21, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and delivered to respondent 90 sacks 
of potatoes which the latter accepted but failed to pay the purchase 
price, and where respondent failed to file an answer, held, that respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and that its failure to pay ‘the agreed purchase 
price promptly is a violation of the act for which complainant should 
be awarded reparation. 


Harshfield Brothers, of Louisville, Kentucky, complainant, pro se. Mr. Fred- 
erick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 3, 1952, and formal com- 
plaint was filed February 15, 1952. Complainant seeks to recover 
$292.50, the purchase price of 90 sacks of potatoes sold to re- 
spondent during July 1951. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 28, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same day. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of J. L. Harshfield 
and R. D. Harshfield, doing business as Harshfield Brothers, 
whose address is 1st and River Road, Louisville, Kentucky. 


2. Respondent is an individual, Earl Riley Burton, doing busi-: 


= 
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ness as West Frankfort Produce Company, whose address is 100 
West Elm treet, West Frankfort, Illinois. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about July 9, 1951, in the course of interstate com- 
merce, complainant sold and respondent purchased 90 sacks of 
North Carolina potatoes, U. S. No. 1 grade, at the agreed price 
of $3.25 per sack, f.o.b. or a total of $292.50. 


4. The 90 sacks of potatoes were loaded on a truck at com- 
plainant’s warehouse in Louisville, Kentucky, and were trans- 
ported to West Frankfort, Illinois. 

5. Upon arrival of the truck at West Frankfort, respondent 
accepted the potatoes but has failed to pay the purchase price or 
any part thereof. 


6. Informal complaint was filed January 3, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). In 
addition, the report of investigation contains a letter from re- 
spondent in reply to one from the Regulatory Division bringing 
the complaint to his attention. In this reply, respondent makes no 
complaint whatever concerning the potatoes received. 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 90 sacks of potatoes is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in the 
amount of $292.50, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $292.50, with interest thereon at 
the rate of 5 percent per annum from August 1, 1951, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


LIEN LIE, BEE IT 
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(No. 3133) 


ARTHUR SCHWARTZ v. KAPOLA SALES COMPANY. PACA Doc. No. 
5277. Decided April 21, 1952. 


Failure to Pay Original Contract Purchase Price—Damages 


Where respondent failed to establish that the parties entered into a new 
agreement for the handling of the bananas on consignment by respondent’s 
customer who accepted the produce, and respondent failed to establish 
the damages it suffered if it were found that the condition of the produce 
actually delivered established a breach of contract, held, complainant 
may recover the original contract purchase price less an amount re- 
ceived from the carrier due to damages to the bananas in transit. 


Effect of Acceptance of Commodity on Recovery of 
Contract Purchase Price 


Since respondent’s customer accepted the produce on arrival at destination, 
respondent became liable for the contract purchase price of the bananas. 


Effect of Breach of Warranty of Suitable Shipping 
Condition on Recovery of Contract Purchase Price— 
Damages—Diminution of Amount Due 


A breach of warranty of suitable shipping condition in an f.o.b. transaction 
or the failure of the produce to meet contract specifications in a deliv- 
ered sale would not absolve respondent from his liability to pay the 
contract purchase price, but he could apply the damages resulting from 
breach of warranty in diminution of the amount due. 


Failure to Prove Novation 


Although there is evidence that the parties discussed new terms after 
arrival of the shipment, the evidence does not establish that a new agree- 
ment was reached. 


Measure of Damages for Breach of Express or 
Implied Warranty 


General damages for the two possible breaches of warranty here involved 
would be the difference between the value of the bananas actually deliv- 
ered at destination and the value at destination of the bananas meeting 
contract requirements. 


Mr. Arthur Schwartz, of Coral Gables, Florida, complainant, pro se. Mr. 
Harold Zinn, of Miami Beach, Florida, for respondent. Mr. Cleve W. 
Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed January 10, 1950, complainant alleges 
that respondent failed and refused to pay complainant the agreed 
contract purchase price for a truckload of bananas shipped from 
Miami, Florida, to respondent’s customer at Madison, Wisconsin. 
Complainant admits receipt of $900 on this truckload of bananas 
from Southern Brokerage Company, the carrier which hauled 
the bananas, in settlement for damages resulting to the produce 
in transit. A copy of the formal complaint was served upon re- 
spondent by registered mail on February 6, 1950, together with 
a copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch. A copy of the report 
of investigation was also served upon complainant by registered 
mail on February 6. In an answer filed February 21, 1950, re- 
spondent admits entering into an oral contract with complainant, 
alleges that the understanding between the parties was that the 
consummation of the sale was contingent upon the arrival of the 
bananas in the condition specified at the place of business of re- 
spondent’s customer, and denies that the produce was of the kind, 
quality or size specified in the contract. 

A hearing was held at Miami, Florida, on January 10, 1951. 
Each of the parties testified and each of them called one witness. 
Respondent was represented by counsel and offered the deposition 
testimony of one witness. 


FINDINGS OF FACT 


1. Complainant, Arthur Schwartz, is an individual whose ad- 
dress is 800 Alhambra Circle, Coral Gables, Florida. 


2. Respondent, Joe Kaplan, is an individual trading as the 
Kapola Sales Company whose address is 402 Chamber of Com- 
merce Building, Miami, Florida. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about December 28, 1948, in the course of interstate 
commerce, complainant sold to respondent one truckload, or 27,890 
pounds of Santa Marta, Colombia bananas at 614 cents per pound, 
plus a dock fee of $15, or a total of $1,758.13. Said bananas were 
to be of excellent quality, green fruit and were loaded on truck 
10-113 Florida, owned by Southern Brokerage Company. 


4. Soon after the truck left Miami, Florida, respondent wired 
complainant as follows: 
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“AS PER TELEPHONE CONVERSATION THE IM- 
PORTER AGREES TO GUARANTEE FRUIT AGAINST 
FREEZING, RIPENING AND ALL OTHER LOSSES IN- 
CLUDING FREIGHT TO FINAL DESTINATION ON 
TRAILER 10-113 FLORIDA WEIGHT 27890 POUNDS 561 
STEMS SANTA MARTA BANANAS.” 


Complainant replied by telephone stating that he only guar- 
anteed the bananas against chilling or excessive ripeness. 


5. The truckload of bananas in controversy arrived at the 
warehouse owned by respondent’s customer, Blachman Wholesale 
Fruits, at Madison, Wisconsin, on December 31, 1948, which is 
the date respondent sent the following telegram to this receiver: 


“MY AGREEMENT WITH ARTHUR SCHWARTZ WAS 
THAT YOU SELL BANANAS AS CONSIGNMENT 
TRAILER 10-113 FLORIDA.” 
On the same day respondent sent the following telegram to 
complainant: 


“AS PER AGREEMENT BY PHONE TODAY TRAILER 


10-118 FLORIDA WEIGHT 27890 SANTA MARTA BA- 
NANAS TO BE SOLD ON CONSIGNMENT BY OUR 


CUSTOMER.” 


6. On the same day, December 31, 1948, complainant sent re- 
spondent the following telegram: 


“HAVE CHECKED AND HAVE VERIFIED THAT LOAD 
BANANAS ARRIVED AT PERFECT TEMPERATURE 
WITH LESS THAN THREE PERCENT TURNING FRUIT 
WHICH IS ALL THAT CAN BE REASONABLY EX- 
PECTED. EXPECT YOU PAY FOR LOAD IN FULL AT 
ONCE. IF YOU DISAGREE WITH MY REPORT OBTAIN 
GOVERNMENT INSPECTION CERTIFICATE TODAY. 
REPLY.” 


7. On January 3, 1949, Blachman Wholesale Fruits, Madison, 
Wisconsin, wired respondent as follows: 


“PER TELEPHONE CONVERSATION WITH QUIRIDO 
OF SOUTHERN BROKERAGE COMPANY ON DECEM- 
BER 31ST I HAVE INFORMED HIM THAT LOAD OF 
BANANAS HAS ARRIVED ALL SMOKED THEREFORE 
I DON’T KNOW WHAT-TO DO WITH SUCH MERCHAN- 
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DISE GET IN TOUCH WITH SOUTHERN BROKERAGE 
AND ADVISE IMMEDIATELY.” 


8. Complainant received the sum of $900 from Southern Bro- 
kerage Company on account of smoke injury to the bananas as a 
result of the improper heating of the trailer while in transit. No 
payment has been made by the respondent on the contract pur- 
chase price of the bananas. 


9. Informal complaint was filed July 5, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The contract in this case was oral. At the hearing four wit- 
nesses, the complainant, the respondent, Sydney Alterman, the 
truck broker who procured the truck on which the bananas were 
loaded and shipped, and Frances Rosenstein, respondent’s secre- 
tary, testified as to the facts. There is considerable conflict in the 
testimony. 

Complainant alleges that he sold the respondent a truckload, or 
27,890 pounds, of bananas at 614 cents per pound, plus a dock fee 
of $15, or a total of $1,758.13, f.o.b. Miami. In his answer, the 
respondent admits making an oral contract with the complainant 
on the date alleged in the complaint, and that the complainant 
agreed to deliver a truckload of bananas of the kind and at the 
price stated in the complaint, and alleges that it was the under- 
standing of the parties that “consummation of the sale was con- 
tingent upon arrival of the bananas in the condition specified at 
the place of business of respondent’s customer.” 

While the evidence is in conflict as ‘to the terms of the con- 
tract between the parties, the acceptance of the produce by respond- 
ent’s customer, Blachman Wholesale Fruits, resulted in respondent 
becoming liable for the contract purchase price of the bananas. 
A breach of the warranty of suitable shipping condition in an 
f.o.b. transaction or the failure of the produce to meet contract 
specifications in a delivered sale would not absolve respondent 
from this liability, but he could apply the damages resulting from 
such breaches in diminution of the amount due. Caribbean Banana 
Importers, Inc. v. W. P. Keeling, 10 A.D. 360. However, before dis- 
cussing the terms of the original contract or the condition of the 
produce upon arrival at destination, it is necessary to determine 
the terms and conditions under which respondent’s customer ac- 
eepted the bananas, as_a new agreement between the patti¢s at 
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the time of delivery might obviate the necessity of such inquiries. 
Respondent contends, in effect, that, as evidenced by this tele- 
gram of December 31, 1948, to Blachman and to complainant, 
“AS PER AGREEMENT BY PHONE TODAY... BANANAS 
TO BE SOLD ON CONSIGNMENT BY OUR CUSTOMER.” 
This telegram is evidence of a new agreement between the parties 
as to the disposition of the disputed shipment. However, after re- 
ceiving this telegram, complainant, on the same day, replied with 
the following telegram: 


“HAVE CHECKED AND HAVE VERIFIED THAT LOAD 
BANANAS ARRIVED AT PERFECT TEMPERATURE 
WITH LESS THAN THREE PERCENT TURNING FRUIT 
WHICH IS ALL THAT CAN BE REASONABLY EX- 
PECTED. EXPECT YOU PAY FOR LOAD IN FULL AT 
ONCE. IF YOU DISAGREE WITH MY REPORT OBTAIN 
GOVERNMENT INSPECTION CERTIFICATE TODAY. 
REPLY.” 


Although this telegram did not affirmatively contradict the 
terms contained in respondent’s telegram, complainant’s expecta- 
tion that respondent “PAY FOR LOAD IN FULL AT ONCE” is 
inconsistent with an agreement that the shipment was to be han- 
dled on consignment by respondent’s customer. It appears that a 
condition precedent to a novation did not occur. Therefore, we 
are of the opinion that respondent has failed to establish that 
the parties entered into a new contract on December 31, 1948, pro- 
viding that Blachman would handle the produce on a consignment 
basis. Nor has respondent established that any such agreement 
was reached after receipt of Blachman’s telegram on January 3, 


1949. 


Even if we assumed that the condition of the produce upon arri- 
val at destination established a breach of the implied warranty of 
suitable shipping condition in an f.o.b. transaction, or a breach 
of an express warranty in a delivered sale, no deduction from 
the contract purchase price could be made in favor of respondent. 
General damages for the two possible breaches of warranty here 
involved would be the difference between the value of the bananas 
actually delivered at Madison, Wisconsin, and the value at Madi- 
son of bananas meeting contract requirements. C & S Produce Co. 
v. L. N. Coxe, 8 A.D, 614. The burden of proving both values is 
upon the buyer, the respondent in this case. The respondent con- 
tends that the bananas involved herein were eventually dumped 


. 
* 
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by his customer, Blachman. However, no dump certificate was 
introduced into evidence. In addition, there is evidence in the rec- 
ord to the effect that the bananas were not in a seriously damaged 
condition upon arrival at destination and that Blachman offered 
complainant two cents a pound for the bananas upon arrival at 
destination. Therefore, it is our conclusion that respondent has 
not introduced sufficient evidence as to the two values that would 
comprise his measure of damages if it were found that complain- 
ant had breached the contract. In the absence of proof of damages 
resulting from a possible breach, no deduction from the contract 
purchase price could be made in favor of respondent. 
Respondent’s failure to pay the purchase price of the truckload 
of bananas is in violation of section 2 of the act. The record indi- 
cates that the complainant received $900 from Southern Broker- 
age Company, the trucking firm that transported the load of 
bananas involved herein, in settlement of his claim for the smoke 
damages resulting to the produce in transit. Complainant may 
not recover this amount twice. Therefore, reparation should be 
awarded complainant in the sum of $858.13, the difference be- 
tween the contract purchase price and the amount collected from 
the carrier, plus interest. The facts should be published. 
























ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $858.13, with interest thereon 
at the rate of 5 percent per annum from February 1, 1949, until 
paid. 

The facts and circumstances as set farth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 









(No. 3134) 







WAHL & COMPANY v. LEWIS D. GOLDSTEIN FRUIT & PRODUCE 
CORPORATION. PACA Doc. No. 5465. Decided April 21, 1952. 






Dismissal of Petition for Reconsideration for 
Failure to Show Error in Prior Order 









Respondent’s petition for reconsideration dismissed, since the conclusions 
reached in the order are supported by the evidence and respondent is 
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making substantially the same contentions in its petition for reconsidera- 
tion as were made in the earlier stages of the proceeding. 


Messrs. David B. Fitzgerald and Earl Jay Gratz, of Philadelphia, Pennsyl- 
vania, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued March 25, 1952, granting reparation in the amount of 
$5,038.50 with interest thereon at the rate of 5 percent per annum 
from July 1, 1950, until paid. The order was based upon the con- 
clusion that, in violation of section 2 of the act, respondent had 
failed to pay the purchase price of 4 carloads of cantaloups. A 
copy of the order was served by registered mail upon respondent 
on March 26, 1952. On April 3, 1952, and within the time provided 
by the rules of practice, respondent filed a petition for reconsidera- 
tion of the order of March 25, 1952. 

Respondent contends that the Department erred in numerous 
respects. Respondent is, in effect, making substantially the same 
contentions in its petition for reconsideration as were made in 
the earlier stages of the proceeding. We are of the opinion that, 
on reconsideration, the conclusions reached in the order of March 
25, 1952, are supported by the evidence. 

Respondent’s petition for reconsideration is dismissed without 
prior service upon complainant. 

The reparation awarded in the order of March 25, 1952, shall 
be paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Service hereof shall be made on the parties. 


(No. 3135) 


FISHER FARMS, INC. v. HIGGINS POTATO COMPANY. PACA Doc. 
No. 5321. Decided April 23, 1952. 


Failure to Pay Balance of Purchase Price 


Where the evidence shows that the parties entered into a contract for the 
sale by complainant to respondent of two carloads of U.S. No. 1 grade, ; 
Size A, potatoes at a designated price f.o.b. loading point, and respond- - 
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ent accepted the potatoes but has paid complainant only a part of the 
purchase price, held, the potatoes delivered by complainant met the 
contract requirements, and respondent’s failure to pay the balance of 
the purchase price promptly is a violation of the act for which repara- 
tion should be awarded complainant. 


Suitable Shipping Condition—Evidence—Burden of 
Proof as to Abnormal Deterioration of Commodity 


Where under the f.o.b. terms of the contract in question, complainant was 
required to deliver two carloads of potatoes which were not abnormally 
deteriorated at the destination contemplated in the contract of sale, the 
burden of sale, the burden of proving that the potatoes were abnor- 
mally deteriorated at contract destination is upon the buyer, which 
burden it failed to sustain. 


Mr. Daniel S. Letnes, of Grand Forks, North Dakota, for complainant. Mr. 
S. E. Paletz, of Grand Forks, North Dakota, for respondent. Mr. John 
E. Croak, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal reparation complaint was filed on January 19, 1950, alleg- 
ing that on or about September 12, 1949, complainant, through 
its sales agent, Dakota Chief Sales Company, Grand Forks, North 
Dakota, sold to respondent 720 100-pound sacks of U.S. No. 1 
grade, Size A, freshly dug and washed Red Warba potatoes at 
$2.10 per hundredweight f.o.b. loading point Cavalier, North 
Dakota; that the potatoes sold were loaded in cars FGE 38479 
and MDT 46597 destined for Minneapolis, Minnesota, billed under 
instructions to ice at Minneapolis; that the potatoes were released 
to respondent on September 17, 1949; that, at the oral request of 
the respondent, the billing was changed from icing to standard 
ventilation; that the potatoes were shipped from Grand Forks, 
North Dakota, to Minneapolis, Minnesota; that the respondent 
negligently permitted them to be diverted to Kansas City, Mis- 
souri under standard ventilation; that, by reason of the high 
temperatures to which the potatoes were subjected while stand- 
ing in the freight yards at Minneapolis and Kansas City, they 
deteriorated and became unfit for sale as U.S. No. 1, Grade A; 
and that respondent accepted the shipments at Minneapolis, but 
has paid complainant only $262.56, leaving a balance of $1,249.44, 
no part of which has been paid. 
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Copies of the formal complaint and of the report of investiga- 
tion made by the Regulatory Division of the Fruit and Vegetable 
Branch were served upon respondent on March 11, 1950. On the 
same date a copy of the report of investigation was served upon 
complainant. 

Respondent, in its answer filed April 19, 1950, alleged that dur- 
ing September 1949, it purchased from the complainant the two 
carloads of Red Warba potatoes involved herein; that the pota- 
toes were billed standard ventilation to Kansas City and were 
ordered iced at Kansas City; that respondent was not negligent 
in the handling of the potatoes; that the potatoes contained exces- 
sive blackleg, windburn and sunburn, and were in a diseased and 
defective condition when loaded; that the cars were rolling when 
the car numbers were furnished respondent and respondent had 
no opportunity to inspect the potatoes at that time; and that the 
deteriorated condition of the potatoes was not due to improper 
refrigeration. 


An oral hearing was held at Grand Forks, North Dakota, on 
April 12, 1951. Both parties were represented by counsel. Four 
witnesses appeared and testified on behalf of complainant. Re- 


spondent introduced the testimony of one witness. 


FINDINGS OF FACT 


1. Complainant, Fisher Farms, Inc., is a corporation whose 
address is Cavalier, North Dakota. 


2. Respondent, Higgins Potato Company, is a partnership 
composed of George L. Higgins and Roy L. Higgins, whose post 
office address is Grand Forks, North Dakota. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or about September 12, 1949, complainant, through its 
agent, Dakota Chief Sales Company, contracted to sell and re- 
spondent to purchase, in the course of interstate commerce, two 
carloads of washed Red Warba U.S. No. 1 grade, Size A, potatoes 
at an agreed price of $2.10 per hundredweight, 360 100-pound 
sacks to each car, f.o.b. loading point, Cavalier, North Dakota, to 
be shipped from Grand Forks, North Dakota, on September 16 
or 17, 1949, destination Minneapolis, Minnesota. 


4. Potatoes, which conformed with the terms of the contract, 
were loaded.in cars FGE 38479 and:MDT 46597, and were in- 
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spected on September 17, 1949, by a Federal-State inspector at 
Grand Forks, who certified as follows: 


Quality and condition: ‘Stock moderately skinned, firm, gen- 
erally well shaped and clean. Grade 
defects within tolerance. No soft rot. 

Grade: “U.S. No. 1, Size A.” 


5. Cars FGE 38479 and MDT 46597 left Grand Forks on Sep- 
tember 17, billed to the Dakota Chief Sales Agency at Minne- 
apolis, under instructions to the carrier that the cars be iced at 
Minneapolis. At the request of respondent, the billing was changed 
to standard ventilation, by telegram of September 17, 1949, from 
the agent to the railroad, and at the same time the carrier was 
instructed to release the shipments to respondent on arrival. Re- 
spondent did not request permission to inspect the potatoes before 
they were shipped and did not inspect them at that time. Respond- 
ent diverted the cars at Minneapolis on September 21 and they 
moved, in accordance with his instructions, under standard ven- 
tilation, to Kansas City, Missouri, to be iced there. The cars were 
iced at Kansas City on September 25. Car FGE 38479 was then 
diverted to Beaumont, Texas, and car MDT 46597 was diverted 
to Houston, Texas, both cars arriving at their ultimate destina- 
tions the latter part of September. 


6. Records of the United States Department of Commerce 
Weather Bureau indicate that the maximum and minimum tem- 
peratures recorded at Minneapolis during the 3-day period Sep- 
tember 19, 20, and 21, 1949, were 77° and 40°; the maximum 
and minimum temperatures recorded at Kansas City, Missouri, 
during the period September 24 and 25, 1949, were 78° and 438°; 
that the maximum and minimum temperatures recorded at Beau- 
mont, Texas, during the 3-day period September 28, 29, and 30, 
1949, were 92° and 51°; and that the maximum and minimum 
temperatures recorded at Houston, Texas, during the period Sep- 
tember 28, 29, and 30, 1949, were 91° and 56°. ; 


7. Car FGE 38479 was inspected at Beaumont, Texas, on Sep- 
tember 30 by a Federal inspector, who certified as follows: 


Condition: “From 60 to 98%, averaging approximately 85% 
bacterial infection. From 2 to 12%, average 6% 
Bacterial Soft Rot. Remainder Stock Firm. 


Remarks: “Unable to determine grade account condition.” - 
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8. Car MDT 46597 was inspected at Houston, Texas, on Sep- 
tember 28 by a Federal inspector, who certified as follows: 


Condition: “Ranging from 2 to 80%, averaging approximately 
60% bacterial infection affecting lenticals and cuts. 
In most samples 6 to 26% some none averaging 
approximately 13% Bacterial Soft Rot in advanced 
stage. Remainder stock firm. 


Grade: “Now fails to grade U.S. No. 1, Size A only account 
bacterial infection and soft rot.” 


9. On October 10, 1949, samples of the potatoes were received 
by Dr. G. B. Ramsey, Senior Pathologist, United States Depart- 
ment of Agriculture, Chicago, Illinois. In a letter dated October 
10, 1949, to George L. Higgins, Dr. Ramsey stated that “They 
were rather badly decayed. Most of the trouble seemed to be bac- 
terial soft rot although the way the central or pith region of the 
tubers was rotted there may have been some blackleg also present. 
There was a little ‘leak’ in a few tubers that had followed in 
injuries. I believe these organisms entered the tubers chiefly 
through injuries and scald spots. High temperatures at harvest- 
ing time or during transit favors the development of both bac- 
terial diseases and leak.” 

10. The potatoes in car FGE 38479 were sold for $963.90 and 
those in car MDT 46597 were sold for $723, and the net proceeds, 
totaling $262.56, or $1,249.44 less than the agreed contract price, 
were remitted to complainant. 


11. The formal complaint was filed on January 19, 1950, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no dispute in this case as to the contract or its terms. 
Pursuant thereto complainant was required to deliver to respond- 
ent two carloads of washed Red Warba potatoes, U. S. No. 1 grade, 
Size A, at a designated price fo.b. loading point, Cavalier, North 
Dakota. Respondent’s defense to the claim for the balance of the 
purchase price is its allegation that the potatoes delivered by 
complainant failed to meet contract requirements in that they 
were “affected with bacterial soft rot due to the existence of ex- 
cessive blackleg, windburn and sunburn which are diseases of field 
origin,” and that the decay was not the result of improper refriger- 
ation en route. Complainant contends that the damage to the * 
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potatoes was the result of respondent’s failure to ice the potatoes 
in transit from Minneapolis, Minnesota, to final destinations in 
Texas. 


This was an f.o.b. sale. Under the regulations, the potatoes were 
required to be in suitable shipping condition. Suitable shipping 
condition in this case means that the commodity, at time of billing, 
is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract 
of sale. Regulations, 7 CFR, 46.24(i) and (j). 


The first question is what destination is contemplated by the 
contract. The record shows that the parties entered into the con- 
tract in question on or about September 12, 1949, and that the 
potatoes were to be shipped from Grand Forks, North Dakota, on 
September 16 or 17, 1949. As appears from the testimony of John 
Heinrich, an employee of the Dakota Chief Sales Company, agent 
for complainant, as soon as the potatoes in question were graded 
and ready for shipment they were billed out by the agent to itself 
at a “hold point,” in this case Minneapolis, Minnesota. R. p. 101. 
Upon this testimony and other evidence it is clear that originally 
the railroad was instructed by the agent to ice the shipment at 
Minneapolis, Minnesota, as was the agent’s usual custom in ship- 
ping freshly dug, washed potatoes of the kind in question. Upon 
receipt of oral instructions from respondent with respect to these 
two shipments, however, the agent, by telegram dated September 
17, 1949, instructed the railroad not to ice the potatoes at Min- 
neapolis, but to leave them under standard ventilation. In the 
same telegram, the agent directed the railroad to release the ship- 
ments upon arrival at Minneapolis to respondent. 


It is evident from the record that neither complainant nor its 
agent, the Dakota Chief Sales Company, at the time of sale to 
respondent knew what would be the final destination of these po-. 
tatoes (R. 103). As a matter of fact, it appears the potatoes were 
not resold by respondent until the 19th or 20th of September, 1949. 
(R. 14). The agent’s invoice to respondent is for shipments of the 
produce to be made to respondent at Minneapolis, Minnesota. Like- 
wise, the shipping documents show that the shipments were re- 
leased by the agent to respondent at Minneapolis. Respondent ac- 
cepted the potatoes at that point by diverting them elsewhere. 
We conclude that Minneapolis, Minnesota, is the destination. « con- 
templated in the contract, : 
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We consider next the condition of the potatoes upon delivery to 
respondent, These were early potatoes, freshly dug and washed 
just before loading, which on Saturday, September 17, 1949, the 
date of loading into the cars at Grand Forks, North Dakota, 
graded U. S. No. 1, Size A. The record does not show when the 
shipments arrived at Minneapolis (R. 13), but the probable date 
appears to be Monday, September 19, or Tuesday, September 20 
1949. In any event, the shipments were diverted from Minneapolis 
by respondent on September 21, 1949. We shall assume for the 
purpose of discussion, and because a difference of a day or two 
would have little, if any, effect upon the outcome herein, that the 
date of delivery to respondent was Tuesday, September 20, 1949. 
The shipments were not inspected at Minneapolis, and there is no 
direct evidence as to their condition at that time and place. 

The greater part of the record contains evidence and argument 
by the parties as to whether or not the potatoes should have been 
iced at Minneapolis, whether the further handling of the ship- 
ments by respondent was proper, whether the decay evident upon 
arrival of the shipments in Texas was due to respondent’s failure 
properly to refrigerate the shipments in transit, or whether the 
decay was caused by a disease of field origin. In this connection 
the record shows that complainant’s agent originally billed the 
shipments to Minneapolis with instructions to the carrier to ice the 
potatoes at that point. These instructions were changed at re- 
spondent’s request to require standard ventilation to Kansas City. 
The record also contains official weather reports showing the maxi- 
mum and minimum temperatures at Minneapolis, Kansas City and 
destination points in Texas during pertinent periods. We note from 
an official publication of the Department that bacterial soft rot 
will easily appear where potatoes, freshly dug and washed just 
before loading, are shipped in warm weather without proper re- 
frigeration, as was done in this case (United States Department of 
Agriculture Miscellaneous Publication 98, pages 5-7). For reasons 
which will appear below, we think it sufficient at this point to say 
that it would seem to us that respondent failed to have proper re- 
frigeration accorded the potatoes from Minneapolis, Minnesota, to 
destinations. 

The evidence sketched above relating to the decay evident upon 
arrival in Texas, and the causes thereof, is irrelevant, however, 
except insofar as it might indicate the condition of the potatoes 
at Minneapolis. As pointed out earlier, respondent’s obligation was 
to deliver potatoes that were not abnormally deteriorated upon 
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arrival at Minneapolis. Neither party has offered evidence to show 
the condition of the potatoes at this point. From other evidence 
of record we would assume the potatoes were not abnormally de- 
teriorated at Minneapolis. There is no evidence to the contrary. 
At least we would hold that respondent has failed to sustain its 
burden of proving that the potatoes were abnormally deteriorated 
at Minneapolis. S. A. Gerrard Co. v. Syracuse Fruit Co., 7 A.D. 
809, 814. Accordingly, we find that the produce in controversy 
met contract requirements. 

Respondent has paid complainant only $262.56 of the original 
purchase price of $1,512, leaving a balance due of $1,249.44. Re- 
spondent’s failure to pay this balance promptly is a violation of 
section 2 of the act, for which reparation, with interest, should 
be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $1,249.44, plus interest thereon at 
the rate of 5 percent per annum from October 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3136) 
PACA Doc. No. 5658. Decided April 23, 1952. 


Dismissal of Complaint—Bankruptcy of Respondent 
Where notice was received that respondent filed a petition in bankruptcy 
and had been adjudicated a.bankrupt, the complaint is dismissed without 
prejudice. ; 
Messrs. Ireland, Ireland, Stapleton & Pryor, of Denver, Colorado, for com- 
plainant. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable. Agricul. 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 6, 1951, and formal com-. 
plaint was filed January 17, 1952. Complainant alleges that on or. 
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about December 3, 1951, it delivered 45 crates of celery to re- 
spondent pursuant to an agreement that respondent would sell the 
celery for complainant’s account and remit the net proceeds and 
return the 45 empty crates. Complainant alleges further that re- 
spondent has failed to pay the net proceeds of $51 or return the 
crates. 

On March 8, 1952, a copy of the formal complaint was served 
upon respondent together with a notice that respondent would 
have 20 days from the receipt of the letter within which to file 
an answer. No answer has been filed by respondent. 

The Department has now been advised that respondent filed a 
petition in bankruptcy on March 19, 1952, and was adjudicated a 
bankrupt on March 21, 1952. In view of the bankruptcy proceed- 
ing, the complaint is dismissed without prejudice. 

Copies hereof shall be served upon the parties. 


(No. 3187) 


SIMON SIEGEL Co. v. RITTER-LOWN Co. PACA Doc. No. 4949. 
Decided April 23, 1952. 


Stay Order—Prior Order Stayed Pending Settlement 
of Controversy 


Where respondent requested that the order awarding reparation to com- 
plainant be extended 30 days because it was endeavoring to settle with 
complainant, the order is stayed until issuance of a further order. 


Ritter-Lown Company, of Los Angeles, California, respondent, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was entered February 20, 1952, awarding reparation to 
complainant against respondent. A petition for reconsideration was 
filed by respondent on March 4, 1952, which was within the time 
provided by the rules of practice. In an order dated March 25, 1952, 
this petition was dismissed and the reparation was made payable 
30 days thereafter. 

In a letter to the Department dated April 10, 1952, respondent 
requests that the date for the payment of reparation in the order . 





422 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 422 


of March 25, 1952, be extended 30 days because it is endeavoring 
to settle the matter. Respondent states that such request for ex- 
tension meets with complainant’s approval. 

The order of March 25, 1952, is hereby stayed, pending the 
issuance of a further order. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3138) 


SNAKE RIVER FARMS v. STERLING H. NELSON COMPANY. PACA 
Doc. No. 5500. Decided April 23, 1952. 


Failure to Pay Balance of Purchase Price 


Respondent liable for unpaid balance of purchase price of 2 carloads of 
onions since respondent-buyer failed to establish that complainant-seller 
warranted that the onions would be firm, matured stock, and respondent 
accepted the produce but failed to establish that he suffered any dam- 
ages due to complainant’s breach of contract as to 200 sacks of onions. 


Liability for Purchase Price by Reason of 
Acceptance of Commodity 


acceptance of the produce, respondent became liable for the contract 
purchase price of the onions, and a breach of contract does not absolve 
respondent from this liability, although damages resulting from the 
breach may be applied in diminution of the amount due. 


Measure of Damages for Breach of Warranty—Burden 
of Proof as to Values 


General damages for breach of warranty would be the difference between 
the value of the onions actually delivered at destination and the value 
at destination of onions meeting contract requirements, and the bur- 
den of proving both values is upon the buyer, which respondent failed 
to do in this case. 


Counterclaim—Dismissal—Failure to Introduce 
Evidence of Contract Terms 


Where respondent failed to introduce evidence in support of its contention 
that complainant contracted to ship firm and mature onions, and the 
former’s confirmations of purchase contain no such provision, it is con- 
cluded, that respondent has failed to establish that the contracts in- 
volved in the counterclaim contained any such provisions. 
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Snake River Farms, of Nampa, Idaho, complainant, pro se. Sterling H. 
Nelson Company, of Salt Lake City, Utah, respondtnt, pro se. Mr. Gerald 
J. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed January 22, 1951, complainant alleges 
a sale to respondent of two carloads of onions for a total of 
$776.50; that respondent received and accepted the onions; and 
that respondent has paid only $273.16, leaving an unpaid balance 
of $503.34. A copy of the formal complaint was served upon re- 
spondent by registered mail on February 12, 1951, together with a 
copy of the report of investigation prepared by the Regulatory 
Division of the Fruit and Vegetable Branch. A copy of the report 
of investigation was also served upon complainant by registered 
mail on April 20, 1951. On March 27, 1951, respondent filed an 
answer alleging that the contract between the parties specified 
that complainant was to make careful selection and ship only those 
onions that were firm, matured stock and would carry to destina- 
tion in good condition. As a part of the answer, respondent filed 
a counterclaim in the amount of $7,358.94, which is alleged to be 
the loss sustained by respondent in connection with fifteen car- 
loads of onions shipped by complainant which failed to meet con- 
tract specifications. A copy of the answer and counterclaim was 
served upon complainant by registered mail on April 25, 1951. On 
May 22, 1951, complainant filed a reply to the counterclaim, which 
was served upon respondent by registered mail on May 28, 1951. 
The reply alleged that the onions contained in the fifteen cars met 
contract specifications and that any losses sustained by respondent 
were due to a decline in the market and the fact that the ship- 
ments were delayed in transit. 

Since neither party requested an oral hearing, the proceeding is 
conducted under the shortened procedure provided for in § 47.20 
of the rules of practice (7 CFR 47.20). Complainant elected to 
have his complaint and reply serve as an opening statement of 
facts and respondent elected to have its answer serve as an an- 
swering statement of facts. 


FINDINGS OF FACT 
1. Complainant is an individual, P. F. Mangum, doing business . 
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as Snake River Farms, whose post office address is Box 30, Nampa, 
Idaho. At the time of the transactions involved herein, complain- 
ant was licensed under the act. 

2. Respondent, Sterling H. Nelson Company, is a corporation 
whose address is 525 South 4th West Street, Salt Lake City, Utah. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

3. On September 19, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by complain- 
ant to respondent of one carload, or 600 bags, of U. S. No. 1, yellow 
and white onions for $331.50, f.o.b. Nampa, Idaho. On September 
20, 1950, respondent ordered 50 additional bags of 3 inch and 
larger Spanish yellow onions at $.90 per bag, which increased the 
total price for the shipment to $376.50. The onions were shipped 
in car PFE 75319 and were accepted by respondent. 

4. Qn September 20, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by complain- 
ant to respondent of one carload, or 600 bags, of U. S. No. 1 yellow 
and white onions for $400, f.o.b. Nampa, Idaho. The onions were 
shipped in car PFE 46477 and were accepted by respondent. 

5. The onions contained in car PFE 75319 were inspected at 
shipping point on September 23 and 24, 1950, by the Federal-Idaho 
inspection service and were certified as follows: 

“Each lot, onions mature, firm, fairly well cured, mostly 
clean, many fairly clean, mostly well, many fairly well shaped. 
Less than 4 of 1% decay. 

“Lot of 470 Yellows—U.S. No. 1. 2.inches minimum, Mid- 
season. 

Lot of 150 Yellows—U.S. No. 1. 3 inches minimum, Mid- 
season. 

White lot—U.S. No. 1. 134 inches minimum, Midseason.” 

6. The onions contained in car PFE 46477 were inspected at 
shipping point on September 25, 1950, by the Federal-Idaho in- 
spection service and were certified as follows: 

“Each lot, onions mature, firm, mostly clean, many fairly 
clean, mostly fairly well, many well shaped. 

Yellow lot, less than 4% of 1% decay. Grade defects average 
within tolerances. 
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White lot, grade defects 4% to 10%, averaging 7% mostly 
misshapen or splits and including 2% decay. 


“Yellow lot—U.S. No. 1, 2 inches minimum. 
White lot—Averages 93% U.S. No. 1 Quality. 134 inches 
minimum.” 


7. On August 14, 1950, in the course of interstate commerce, 
the parties entered into a contract for the sale by complainant to 
respondent of five carloads, each containing 600 bags, of 85 per- 
cent or better U.S. No. 1, white, Spanish onions at $1.10 per bag 
bulk, f.o.b. Nampa section. 


8. On August 14, 1950, in the course of interstate commerce, 
the parties entered into a contract for the sale by complainant to 
respondent of four carloads, each containing 600 bags, of 85 per- 
cent or better U.S. No. 1 yellow Spanish onions, 2 to 3 inches, at 
$.85 per bag bulk, f.o.b. Nampa, Idaho. 


9. On August 14, 1950, in the course of interstate commerce, 
the parties entered into a contract for the sale by complainant to 
respondent of six carloads, each containing 600 bags, of 85 percent 
or better U.S. No. 1, yellow Spanish onions, 3 inches and larger, 
at $1.35 per bag bulk, f.o.b. Nampa section. 


10. Respondent has paid complainant $273.16 for the onions 
contained in cars PFE 75319 and PFE 46477 and has failed and 
refused to pay the unpaid balance of the contract purchase price, 
$503.34. 


11. Informal complaint was received October 16, 1950, which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


This is an action for the unpaid balance of the contract purchase 
price of two carloads of onions. The respondent contends that the 
contracts provided that complainant was to make careful selection 
and ship only those onions that were firm, matured stock and that 
would carry to destination in good condition. Respondent has not 
introduced any evidence in support of this contention. Re- 
spondent’s confirmations of purchase, signed by S. H. Nelson, .con- 
tain no such provision. Therefore, we conclude that respondent 
has failed to establish that the contracts contained any such terms. 


Shipping point inspections certify, and complainant admits, that 
the onions contained in cars PFE 75319 and PFE 46477 met con- 
tract requirements with the exception of 200 sacks of white onions 
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contained in car PFE 46477. These 200 sacks of onions graded 93 
percent U.S. No. 1, while the contract called for U.S. No. 1 grade 
onions. There is no question as to respondent’s liability for the un- 
paid balance of the purchase price of the onions contained in car 
PFE 75819 and the 400 sacks of yellow onions contained in car 
PFE 46477, but failure of the complainant to deliver white onions 
in car PFE 46477 of the grade specified in the contract constitutes 
a breach of contract. However, by the acceptance of the produce 
contained in car PFE 46477 upon delivery, respondent became 
liable for the.contract purchase price for these onions. The breach 
of contract does not absolve respondent from this liability, but 
it may apply the damages resulting from this breach in diminution 
of the amount due. Caribbean Banana Importers, Inc. v. W. P. 
Keeling, 10 A.D. 360. There remains the question of the damages, 
if any, respondent has suffered due to complainant’s breach of 
contract. General damages for the breach here involved would be 
the difference between the value of the onions actually delivered at 
destination and the value at destination of onions meeting con- 
tract requirements. C & S Produce Co. v. L. N. Coxe, 8 A.D. 615. 
The burden of proving both values is upon the buyer, the respond- 
ent in this case. The respondent has not introduced any evidence 
of what these values were. For lack of proof of damages resulting 
from the breach, no deduction may be made in favor of respond- 
ent. Therefore, respondent is liable for the unpaid balance of the 
purchase price of the onions contained in cars PFE 75319 and 
PFE 46477, and respondent’s failure to pay the unpaid balance 
of the purchase price is a violation of section 2 of the act. 


Respondent, in its counterclaim, contends that, as to fifteen car- 
loads of onions, complainant failed to ship it firm, mature onions 
as specified in the contracts between the parties. Respondent has 
not introduced any evidence in support of the contention that com- 
plainant contracted to ship firm and mature onions. Respondent’s 
confirmations of purchase, signed by S. H. Nelson, contained no 
such provision. We conclude that respondent has failed to estab- 
lish that the contracts as to the fifteen carloads of onions con- 
tained any such provisions. The counterclaim should be dismissed. 


Reparation should be awarded complainant in the amount of 
$503.34, which represents the unpaid balance of the contract pur- 
chase price of the onions contained in cars PFE 75319 and PFE 
46477. The facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $503.34, with interest thereon 
at the rate of 5 percent per annum from October 1, 1950 until 
paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 


ished. 
Copies hereof shall be served upon the parties. 


(No. 3139) 


Y-E oF Boston, INC. v. FANEUIL FRUIT EXCHANGE, INC. PACA 
Doc. No. 5529. Decided April 23, 1952. 


Failure to Pay Purchase Price—Purchase with 
Opportunity to Inspect 


Where respondent-purchaser inspected or had an opportunity to inspect the 
produce, and the latter failed to sustain the burden of proof as to the 
existence of an express warranty or an open price contract, held, re- 
spondent’s failure to pay the contract purchase price is a violation of 
section 2 of the act for which reparation should be awarded complainant. 


Mere Inspection of Sample as not Constituting 
Sale by Sample 


The mere fact that a sample is inspected does not make the transaction a 
sale by sample. Where respondent-dealer purchased the tomatoes with an 
opportunity to inspect them prior to the purchase, no warranties are 
implied unless the buyer makes known to the seller the particular pur- 
pose for which the produce is required and it appears that the buyer 
relies on the seller’s skill or judgment, which was not the case in this 
transaction. 


Warranties—Failure to Sustain Burden of Proof as 
to Existence of Express Warranty—Sales Talk 


Where alleged warranty that more than 50 percent of the tomatoes would 
be good is denied by seller, held, buyer failed to sustain burden of proof 
of existence of warranty. 


Failure to Prove Parties Entered into Open 
Price Contract 


Since open price sale is the unusual rather than the ordinary occurrence in * 
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the fresh fruit and vegetable trade and because respondent did not 
submit any written evidence to substantiate his contention of an open 
price sale, it is found, that the tomatoes were sold for the prices con- 
tained in complainant’s invoice. 


Messrs. Donovan & Higgins, of Boston, Massachusetts, for complainant. Mr. 
George A. Stavros, of Boston, Massachusetts, for respondent. Mr. H. 
Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed March 15, 1951, complainant alleges 
that it sold respondent 100 lugs of tomatoes after respondent had 
inspected or had an opportunity to inspect them; that respondent 
received and accepted the tomatoes; and that respondent has 
failed and refused to pay the contract purchase price. A copy of 
the formal complaint was served upon respondent by registered 
mail on April 16, 1951, together with a copy of the report of 
investigation prepared by the Regulatory Division of the Fruit 
and Vegetable Branch. A copy of the report of investigation was 
also served upon complainant’s attorneys by registered mail on 
April 16. On May 1, 1951, respondent filed an answer admitting 
the purchase, but alleging that the sale was by sample and that 
the tomatoes delivered did not correspond with the sample; that 
complainant warranted the tomatoes to be at least 50 percent 
perfect, which representation was untrue; and that respondent 
did not accept the tomatoes, 


Since the complaint is not for reparation in excess of $500, the 
issues are submitted under tke shortened procedure provided for 
in § 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts, respondent filed an answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 
1. Complainant, Y-E of Boston, Inc., is a corporation whose 
address is Room 247 Boston Market Terminal, Boston, Mas- 
sachusetts. 


2. Respondent, Faneuil Fruit Exchange, Inc., is a corporation 
whose address is 235 Massachusetts Avenue, Boston, Massachu- 
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setts. At the time of the transaction involved herein respondent 
was licensed under the act. 


3. On November 22, 1950, in the course of interstate com- 
merce, complainant, as consignee of a carload of tomatoes, sold 
to respondent at the Boston Market Terminal 50 lugs of tomatoes 
at $1.25 per lug, and 50 lugs at $1.00 per lug. Respondent pur- 
chased the tomatoes after inspection or opportunity to inspect 
them. The tomatoes were sold “as is,” and no warranty of any 
kind was given. 

4. The tomatoes sold to respondent were part of a shipment 
that had been contained in car SFRD 9333. Car SFRD 9333 was 
shipped on November 4, 1950, in interstate commerce from San 
Onofre, California, to Boston, Massachusetts, where it arrived on 
November 17, 1950. 

5. The tomatoes from car SFRD 9333 were inspected by the 
Federal Inspection Service on November 20, 1950, at Boston, Mas- 
sachusetts. The inspection certificate reads in part: 


“Padre Brand—average approximately 40% mature green, 
15% turning. Decay is irregular, in most samples ranging 
from 40 to 70%, in many samples 5 to 15%, average approxi- 
mately 45%. 
“S Brand—average approximately 40% mature green, 25% 
turning, 5% ripe and firm. Decay ranges from 10 to 45%, 
average approximately 30%. Decay in each lot consists mostly 
of Alternaria Rot in early to fairly well advanced stages and 
occuring chiefly at stem end of tomatoes, some of decay is 
Cladosporium Rot, few show Gray Mold Rot or Bacterial 
Soft Rot in various stages.” 
6. Respondent took delivery of the tomatoes on November 22, 
1950, but has failed, neglected, and refused to pay complainant 
the agreed purchase price of $112.50. 


..7.. Informal complaint was filed December 22, 1950, which was 
within nine months after cause of action accrued. 


CONCLUSIONS 


Respondent contends that the transaction between the parties 
constituted a sale by sample and that the tomatoes delivered to 
respondent did not correspond with the sample. Respondent ad- 
mitted that the lugs of tomatoes were on the floor of the. Boston 
Market Terminal at. the time of the ‘sale and that several.“sam-. < 
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ples were looked at by the respondent.” Respondent did not deny 
that it had unlimited opportunity to inspect all of the lugs it even- 
tually purchased. The mere fact that a sample is exhibited does 
not make the transaction a sale by sample. The chief reason for 
exempting sales by sample from the rule of caveat emptor is that 
the buyer has no chance to protect himself by an examination of 
the commodity sold. When the produce is in the presence of the 
parties at the time of sale, and an adequate examination can be 
made, the sale is not to be regarded as made by sample in the 
absence of an express agreement to that effect. Leef-Schniebolk 
Company v. Ph’lip Termini, 5 A.D. 382. In addition, it has been 
consistently held that where the buyer is a dealer in the produce 
purchased and has the opportunity of inspection prior to the pur- 
chase, then no warranties will be implied unless the buyer makes 
known to the seller the particular purpose for which the produce 
is required, and it appears that the buyer relies on the seller’s 
skill or judgment. Cudahy Packing Co. v. Narzisenfeld, 3 F. 2d 
567 (2d Cir. 1924); Palmer C. Mendelson Company v. Barnett- 
Gerstein Company, 7 A.D. 1098. In this transaction, the parties 
were on an equal footing as both had many years of experience in 
the fruit and vegetable trade. The sale was consummated after 
an inspection, or an opportunity to inspect the tomatoes. There- 
fore, we conclude that the transaction involved herein was not a 
sale by sample. Consequently, an implied warranty of merchant- 
ability does not exist and the rule of caveat emptor applies. 


Respondent also contends that complainant warranted that the 
lugs involved herein contained 50 percent or more perfect toma- 
toes, but that the tomatoes actually delivered were completely 
rotten; and that the sale was made on an open price basis. In sup- 
port of the first contention, respondent introduced the signed 
statement of Peter Koines, respondent’s president, in which he 
alleged that complainant’s salesman told him prior to his examina- 
tion of some of the lugs that “the tomatoes were not best quality 
tomatoes but that I would get at least 50% or over good tomatoes 
from them.” Fred E, Farnum, Jr., complainant’s salesman, denies 
that he made any such representation. It would appear that the 
statement in question, if made, was no more than mere sales talk. 
In any event, respondent has failed to sustain the burden of proof 
on this issue. Respondent maintains that the sale was on an open 
price basis. Complainant contends, however, that 50 lugs of toma- 
toes were sold at $1.00 per lug and 50 lugs were sold at $1.25 per 
lug. Complainant submitted a copy of an invoice, dated November 
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22, 1950, which listed the price according to its contention. The 
prices quoted in complainant’s invoice were reasonable in view of 
the fact that the Federal Market News Reports quoted good mer- 
chantable tomatoes as selling for $3.75 to $3.85 per lug, and poor 
quality tomatoes as selling for 75 cents to $1.00 per lug on the 
Boston market on November 22, 1950. A sale at an open price is 
the unusual rather than the ordinary occurrence in the fresh fruit 
and vegetable trade. Respondent has submitted no written evi- 
dence to substantiate its position. Therefore, we conclude that the 
tomatoes in question were sold for the prices contained in com- 
plainant’s invoice. 


In addition, respondent denies that there was an acceptance of 
the tomatoes by it. The produce was delivered to respondent’s 
place of business by its driver, who signed for the tomatoes, It is 
unnecessary, however, to determine whether respondent accepted 
the produce as respondent could not have justifiably rejected 
the tomatoes. 


Respondent’s failure to pay complainant the contract purchase 
price of the tomatoes is in violation of § 2 of the act. Reparation 
should be awarded complainant in the amount of the purchase 


price, $112.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $112.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 





